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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

FAIRHOLME FUNDS, Inc., et al.,   ) 
       ) 
  Plaintiffs,    ) 
       ) No. 13-465C  

v.      ) (Judge Sweeney) 
      ) 

THE UNITED STATES,    ) 
       ) 
  Defendant.    ) 
 
PLAINTIFFS’ RESPONSE TO DEFENDANT’S PROPOSED PLAN FOR DISCOVERY 

The Government devotes seven and a half pages of its ten-page filing not to a defense of 

its own discovery schedule proposal, but rather to a critique of Fairholme’s proposal.  Defend-

ant’s Proposed Plan for Discovery (Doc. 37) (filed March 21, 2014) (“U.S. Plan”), at 3-10.  Fair-

holme is obliged to note that the Court is not alone in seeing that critique for the first time when 

the Government filed its plan.  The Government had never shared any of its views regarding 

Fairholme’s plan with Fairholme, notwithstanding the fact that Fairholme expressly invited the 

Government to share any objections it had regarding that proposal.  See Ex. 1 at 2 (email ex-

changes between Fairholme’s counsel and Government counsel regarding discovery schedule 

proposal).  Unfortunately, this is in keeping with the Government’s apparent strategy since the 

Court issued the Discovery Order.  See Order of February 26, 2014 (Doc. 32) (“Discovery Or-

der”).  Almost immediately after the Discovery Order was entered, Fairholme reached out to the 

Government in order to open a dialogue about a discovery plan and schedule.  In fact, over the 

last month, Fairholme has made at least three separate attempts to initiate such a dialogue with 

the Government, only to be peremptorily rebuffed each time.  See Ex. 1.  

As to the merits of the Government’s objections, we have a few brief points to make.  

First, many of the Government’s critiques are actually attempts to rehash arguments that it has 
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already made as part of its unsuccessful attempt to ward off any and all discovery.  From its 

claim that the discovery Fairholme seeks is unnecessary (U.S. Plan 3), to its naked assertion that 

Fairholme is seeking “essentially unlimited discovery” entailing the production of millions of 

pages of documents (U.S. Plan 4, 5-7), to its unsupported (and facially ludicrous) contention that 

discovery would “restrain or affect” the exercise of FHFA’s powers as conservator (U.S. Plan 5), 

the Government dresses up as critiques of Fairholme’s proposal arguments that it had made ei-

ther in its original opposition to Fairholme’s discovery motion or in its recent motion for recon-

sideration.  The Court rejected these arguments when it granted Fairholme’s discovery motion 

and denied the Government’s motion for reconsideration, and it should again reject these argu-

ments when considering the parties’ competing discovery schedule proposals. 

Second, many of the Government’s critiques of Fairholme’s proposal are also, at best, 

premature.  The Government complains that Fairholme’s discovery requests “lack any specifici-

ty” and will entail the production of millions of pages of documents and myriad depositions, U.S. 

Plan 5, 6-7, but it ignores that Fairholme has not yet actually served any discovery requests on 

it.  All that the Court requested at this time was a proposal for a schedule for the discovery au-

thorized under the Discovery Order, and that is exactly what Fairholme has provided.  Fair-

holme’s proposal makes clear that the discovery it will seek will be targeted to only those sub-

jects as to which the Court has authorized discovery.  The Government cannot possibly legiti-

mately complain that Fairholme seeks discovery that is beyond what the Court has authorized or 

that would be unduly burdensome in the absence of any actual discovery requests (or any effort 

to actually engage with Fairholme about the scope of discovery).  For this reason as well, the 

Government’s claims (supported by nothing other than the statements of litigating counsel) re-

garding the amount of information it will be required to produce and the inadequate amount of 
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time Fairholme’s proposal will give it to produce such information are (at a minimum) premature 

and hyperbolic. 

Third, the Government also repeatedly accuses Fairholme of violating or ignoring this 

Court’s rules, but its accusations are wholly without merit.  The Government complains, for ex-

ample, that our proposal that the Government provide Rule 26 initial disclosures (limited to the 

topics for which the Court has authorized discovery) is contrary to RCFC 26(a)(1), which pro-

vides, according to the Government, that such disclosures are “appropriate” only after an answer 

has been filed.  U.S. Plan 10.  What the Government ignores, however, is that RCFC 26(a)(1)(C) 

expressly provides that “a different time” for the initial disclosures may be set by “court order,” 

which is exactly what Fairholme’s proposal requests the Court to do.1  Similarly, the Govern-

ment suggests that Fairholme’s proposal ignores RCFC 33’s and RCFC 34’s provisions govern-

ing the time for responding and objecting to written discovery requests.  The Government ig-

nores, however, that Fairholme’s proposal provides the Government the full 30 days allowed un-

der the rules to serve its substantive responses to any document requests and interrogatories.  It is 

only the time for serving objections to those requests that Fairholme’s proposal would shorten, 

something that is expressly authorized by the rules in question.  See RCFC 33(b)(2) (“A shorter 

or longer time may . . . be ordered by the court.”); RCFC 34(b)(2)(A) (same).  In order to help 

ensure that the discovery authorized by the Court proceeds as quickly as reasonably possible and 

delays the resolution of the Government’s dispositive motion no longer than is reasonably neces-

sary, Fairholme has proposed a schedule that gives the Government the full time allowed under 

                                                            
1 Of course, the Court’s rules generally contemplate both that general discovery ordinari-

ly will not take place until after the Appendix A early meeting of counsel (which usually takes 
place after the filing of an answer), and that a different period for discovery may be “authorized 
. . . by court order.”  RCFC 26(d)(1).  The Discovery Order itself constitutes a court order au-
thorizing discovery in advance of the filing of the answer, for the very sound purpose of allowing 
Fairholme to fully respond to the Government’s dispositive motion. 
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the rules to respond to written discovery while shortening the time for the service of objections to 

that discovery.  The Government has not articulated any specific reason why it could not be ex-

pected to formulate and serve objections within 14 days to the limited interrogatories and target-

ed document requests that Fairholme proposes to serve on the Government.    

Fourth, along similar lines, the Government complains that our discovery proposal “con-

flicts with the limits” on discovery “provided for in the Court’s Rules (RCFC 26-36).”  U.S. Plan 

5.  Even leaving aside for the moment that the rules explicitly authorize the Court to “alter the 

limits in these rules on the number of depositions and interrogatories,” RCFC 26(b)(2)(A), the 

Government’s accusation is baseless.  Fairholme has nowhere suggested that it intends to exceed 

the presumptive limit of ten depositions allowed under RCFC 30(a)(2)(A)(i) or the presumptive 

limit of 25 interrogatories under RCFC 33(a)(1).  To the contrary, Fairholme’s proposal makes 

clear that (1) to the extent it serves any interrogatories, such interrogatories will be very limited 

in scope (and thus in number); and (2) it currently anticipates taking “one or more” RCFC 

30(b)(6) depositions and “several” other fact depositions.  Fairholme, of course, cannot be more 

specific at this time about the precise number of depositions it contemplates, especially given 

that the Government has rejected all attempts by Fairholme to engage in a dialogue about dis-

covery.  But there is absolutely no support for the Government’s accusation that Fairholme’s 

proposal violates the Court’s rules on this subject. 

Fifth, the Government also refers repeatedly to the fact that in the parallel district court 

litigation challenging the Net Worth Sweep under, inter alia, the Administrative Procedures Act 

(“APA”), the Department of the Treasury and FHFA have filed “administrative records” relating 

to their decision to impose the Net Worth Sweep.  U.S. Plan 3-4, 7, 10.  The Government sug-

gests that this “extensive” administrative record of “voluminous documents” renders discovery 
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in this case largely unnecessary and also provides Fairholme with “more than ample infor-

mation” to identify potential document custodians and deponents.  Id.  The Government’s argu-

ments in this regard ignore or elide numerous inconvenient facts, including the following:   

(1) An administrative record in an action under the APA is compiled under a dif-
ferent, and stricter, standard than that governing a party’s obligation to pro-
duce relevant information in response to a discovery request.  See Pacific 
Shores Subdivision v. U.S. Army Corps of Engineers, 448 F. Supp. 2d 1, 7 
(D.D.C. 2006) (explaining that in an APA case the agency “is not obligated to 
include [in the administrative record] every potentially relevant document ex-
isting within its agency” because “[o]nly those documents that were directly 
or indirectly considered by the [agency’s] decisionmaker(s) should be includ-
ed in the administrative record”). 
 

(2) Far from “extensive” and “voluminous,” the administrative records filed by 
Treasury and FHFA in the district court action are composed almost entirely 
of SEC filings and other publicly available documents.  Only a tiny fraction 
of the 8000-plus pages trumpeted by the Government is made up of non-
public, internal information.  For example, only 43 pages of the 4132-page 
FHFA “document compilation” constitute information that was not already 
publicly available.  See Memorandum of Points and Authorities In Support of 
Plaintiffs’ Motion for Supplementation of the Administrative Records, For 
Limited Discovery, For Suspension Of Briefing on Defendants’ Dispositive 
Motions, And For A Status Conference at 12-13, Fairholme Funds, Inc. v. 
FHFA, No. 13-1053 (D.D.C.) (Doc. 32) (filed Feb. 12, 2014) (“DDC Supp. 
Motion”) (attached as Ex. 2) (citations omitted). 
 

(3) Because of these and other deficiencies in the materials filed in the district 
court litigation, Fairholme has moved in that court for supplementation of the 
record and for discovery into the completeness of that record.  DDC Supp. 
Motion, supra.  That motion remains pending. 
 

Fairholme notes further that it referred to the administrative records produced by the 

Government in the district court in its discovery motion in this case, and demonstrated how those 

submissions supported rather than undermined Fairholme’s request for discovery.  See, e.g., 

Plaintiffs’ Motion For A Continuance To Permit Discovery (Dec. 20, 2013) (Doc. 22) at 14.  

To be sure, the Government’s administrative records in the district court case are relevant 

to an assessment of the Government’s latest arguments against discovery here.  The fact that 
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Treasury and FHFA spent several months compiling their administrative records for the district 

court puts the lie to the Government’s suggestion that it must somehow start from scratch in 

compiling materials that are responsive to any discovery requests from Fairholme.  Deficient as 

those administrative records may be, the Government has devoted considerable resources to 

compiling information and materials relevant to the decision to impose the Net Worth Sweep, 

and thus to gathering information and materials necessarily relevant to the subset of subjects as 

to which the Court has authorized discovery. 

Sixth, the Government also mentions, by way of “comparison,” that document production 

in Starr International Co. v. United States, No. 11-779C, a case involving the Government’s 

takeover of AIG, took over a year.  U.S. Plan 8.  But it neglects to point out that those document 

productions took place in the context of full-blown general discovery as to all issues, rather than 

the more targeted discovery authorized by the Court in this case.  The Starr litigation also in-

volved issues (such as class certification) that were being contested at the same time that discov-

ery was ongoing that are not raised in this case at the present time.  Starr therefore provides little 

support for the Government’s critique of Fairholme’s discovery schedule proposal. 

Seventh, many of the Government’s other arguments elide the fact that this Court’s rules 

generally entitle plaintiffs to discovery “regarding any nonprivileged matter that is relevant” to 

the issues identified in the Court’s order.  Rule 26(b)(1).  Under that liberal standard, it is the 

number of responsive documents that exist—not the number of custodians Fairholme is allowed 

to depose or the number of documents it requests—that determines the volume of materials the 

Government must disclose.  The Government nevertheless suggests that Fairholme is somehow 

being “evasive” because we do not know how many responsive documents are in the possession 

of what number of custodians.  U.S. Plan 4-5.  But as the Court has previously recognized, the 
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materials at issue here are “solely in the possession of defendant.”  Discovery Order at 3.  It is 

wholly unreasonable for the Government to insist that Fairholme identify at the outset the precise 

volume of documents that it seeks. 

Finally, it bears emphasis that the Government would effectively control the scope and 

substance of discovery if, as the Government advocates, the Court agrees to: (1) arbitrarily limit 

the number of document custodians Fairholme may depose, U.S. Plan 4-5; (2) forbid Fairholme 

from taking a Rule 30(b)(6) deposition of anyone with authority to speak on behalf the Govern-

ment as a whole,2 U.S. Plan 8-9; and (3) relieve the Government of the requirement that it make 

initial disclosures under Rule 26(a), U.S. Plan 10.  Together, those measures would likely pre-

vent Fairholme from making an informed decision about who to depose and leave it with no re-

course in the inevitable event that the Government offers up deponents with no personal 

knowledge of significant subjects on which the Court has ordered discovery.  The combined ef-

fect of the Government’s arguments thus demonstrates that its real objection to Fairholme’s pro-

posal is that it would effectuate rather than thwart the Court’s discovery order. 

 

 

 

 

 

 

                                                            
2 The Government’s suggestion that allowing even a single Rule 30(b)(6) deposition 

would somehow entail deposing the same person twice is quixotic.  See U.S. Plan 9 (citing 
RCFC 30(a)(2)(A)(ii)).  The Government is of course free to designate one or more than one in-
dividual to testify on its behalf concerning the various subjects on which the Court has ordered 
discovery.  But it cannot hide behind the rule requiring leave of the Court to take a second depo-
sition of the same individual as a basis for resisting any Rule 30(b)(6) depositions. 
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Date: March 25, 2014     Respectfully submitted, 

        s/ Charles J. Cooper 
        Charles J. Cooper 
        Counsel of Record for Plaintiffs 
        COOPER & KIRK, PLLC 
        1523 New Hampshire Avenue, N.W. 
        Washington, D.C. 20036 
        (202) 220-9600 
        (202) 220-9601 (fax) 
        ccooper@cooperkirk.com 
 
        Of Counsel: 
        Vincent J. Colatriano 
        David H. Thompson 
        Peter A. Patterson 
        COOPER & KIRK, PLLC 
        1523 New Hampshire Avenue, N.W. 
        Washington, D.C. 20036 
        (202) 220-9600 
        (202) 220-9601 (fax) 
 

 

Case 1:13-cv-00465-MMS   Document 38   Filed 03/25/14   Page 8 of 8



 
 
 
 

EXHIBIT 1 

Case 1:13-cv-00465-MMS   Document 38-1   Filed 03/25/14   Page 1 of 7



1 

 

From: Schwind, Gregg (CIV) [mailto:Gregg.Schwind@usdoj.gov] 
Sent: Thursday, March 20, 2014 6:52 PM 
To: Vince Colatriano 
Cc: David Thompson; Pete Patterson; Hosford, Elizabeth (CIV); Chuck Cooper 
Subject: RE: Fairholme v. US -- Discovery 
 
Vince: 

 
Attached please find our proposed discovery plan in response to the Court’s order. 

Regards, 

Gregg 
 

 
From: Vince Colatriano [mailto:vcolatriano@cooperkirk.com] 
Sent: Wednesday, March 19, 2014 9:52 PM 
To: Schwind, Gregg (CIV) 
Cc: David Thompson; Pete Patterson; Hosford, Elizabeth (CIV); Chuck Cooper 
Subject: RE: Fairholme v. US -- Discovery 
 
Gregg	–	
 
I	can	confirm	that	our	proposal	remains	the	same	as	the	one	we	outlined	in	my	email.	 I	can	also	confirm	
what	I	suggested	in	the	email	about	our	very	limited	plans	with	respect	to	interrogatories;	to	the	extent	
we	serve	any	interrogatories	on	the	government,	they	will	be	limited	to	questions	seeking	the	
identification	of	persons	with	discoverable	information	(including	document	custodians)	and	perhaps	the	
locations	of	relevant	documents.	
 
We	are	of	course	very	interested	in	seeing	the	Government’s	own	discovery	proposal	as	soon	as	possible,	
and	would	appreciate	any	information	you	could	provide	regarding	when	we	will	be	receiving	it.	
 
Thanks	very	much	

Vince	

 
Vincent J. Colatriano  
Cooper & Kirk, PLLC 
1523 New Hampshire Ave.,  
NW Washington, D.C. 20036   
www.cooperkirk.com 
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From: Schwind, Gregg (CIV) [mailto:Gregg.Schwind@usdoj.gov] 
Sent: Wednesday, March 19, 2014 7:57 PM 
To: Vince Colatriano 
Cc: David Thompson; Pete Patterson; Hosford, Elizabeth (CIV); Chuck Cooper 
Subject: Re: Fairholme v. US -- Discovery 

 

 
 
Vince: 

 
According to today’s order, the parties are directed to file a joint status report proposing a discovery schedule by Friday, 
March 21, 2014.  Please confirm that the discovery plan Fairholme intends to propose is that detailed in your March 17, 
2014 email (below).  If you have amended the plan, please forward that so we can formulate our response. We intend  
to forward you our proposed discovery plan as soon as practicable thereafter. Our thought is that once the parties have 
formulated their positions, the positions can be combined into a joint status report for filing with the court. 

 
Regards, 

Gregg 

 

 
From: Schwind, Gregg (CIV) 
Sent: Monday, March 17, 2014 11:07 PM Eastern Standard Time 
To: Vince Colatriano <vcolatriano@cooperkirk.com> 
Cc: David Thompson <dthompson@cooperkirk.com>; Pete Patterson <ppatterson@cooperkirk.com>; Hosford, Elizabeth 
(CIV); Chuck Cooper <ccooper@cooperkirk.com> 
Subject: RE: Fairholme v. US -- Discovery 

 

 
 
Vince: 

 
This evening we intend to file a motion in response to the Court’s February 26, 2014 order. Until this motion is resolved, 
we do not think it will be fruitful to discuss possible discovery plans. 

 
Regards, 

Gregg 

From: Vince Colatriano [mailto:vcolatriano@cooperkirk.com] 
Sent: Monday, March 17, 2014 8:39 AM 
To: Schwind, Gregg (CIV) 
Cc: David Thompson; Pete Patterson; Hosford, Elizabeth (CIV); Chuck Cooper 
Subject: RE: Fairholme v. US -- Discovery 
 
Gregg – 

 
Since we’re only a few days away from the deadline for the parties to submit a joint discovery plan, and since we haven’t 
heard back from you in over 10 days on our efforts to schedule a time to talk about such a plan, I thought it made sense 
to share with you, for your reactions, comments, and suggestions, our initial thinking about a discovery plan and 
schedule.  If this approach is acceptable to you, we could work up a draft joint filing incorporating these points, which I 
summarize below: 
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Initial Disclosures: 
 

Government to provide Rule 26 initial disclosures (identification of documents and 
witnesses), limited to  information relating to the issues on which CFC has granted 
discovery, no later than April 7 

 
Written Discovery Requests: 

 

1. We expect to serve our initial (and likely, depending on the Government’s responses, our 
only) round of document requests (and perhaps some limited interrogatories) on or before 
April 7 

 
2. Government to serve any objections within 14 calendar days after receiving our requests 

 
3. Government to serve responses to discovery requests, including production of all responsive 

documents not  subject to pending discovery objection (see paragraph 4 below), and privilege log 
for all materials withheld on basis of privilege, within 30 calendar days of receipt of request. 

 
4. Parties to attempt to resolve objections, and to discuss any issues regarding format for production of 

responsive materials (including ESI) over 7 day period following service of objections.  If objections 
are not resolved by end of that period, Government has burden to move for protective order within 
7 days after close of above 7‐day period (e.g., within 14 days after service of objections). 

 
5. To extent Government insists on protective order limiting sharing of materials produced in discovery, 

failure of  court to act on such a protective order motion (whether motion is opposed or unopposed) 
shall NOT be grounds  to withhold production of such materials.  In such event, the parties shall agree 
that all non‐public materials    shall be treated as confidential until such time as court acts on 
protective order. 

 

 
Depositions 

 

1. We anticipate taking one or more 30(b)(6) depositions. We will serve 30(b)(6) notices within 
reasonable time after receiving responses to initial written discovery requests 

 
2. We also anticipate taking several other fact depositions. 

 
3. Assuming that the parties cooperate on completing written discovery and scheduling 

depositions in a timely  manner, we anticipate completing depositions by July 31. 

 
Please	let	me	know	if	you	have	any	

questions.	 	

Vince	

Vincent J. Colatriano 
Cooper & Kirk, PLLC 
1523 New Hampshire Ave.,  
NW Washington, D.C. 20036  
www.cooperkirk.com 

Case 1:13-cv-00465-MMS   Document 38-1   Filed 03/25/14   Page 4 of 7



4 

From: Schwind, Gregg (CIV) [mailto:Gregg.Schwind@usdoj.gov] 
Sent: Thursday, March 06, 2014 7:10 PM 
To: Vince Colatriano 
Cc: David Thompson; Pete Patterson; Hosford, Elizabeth (CIV) 
Subject: Re: Fairholme v. US – Discovery 
 
Vince: 

 
Thanks for your message and the additional information. Unfortunately, tomorrow will not work for us as we 
are still  discussing various issues with stakeholders. We will let you know when we are prepared to meet. 

 
Gregg 

 
 
 

From: Vince Colatriano 
[mailto:vcolatriano@cooperkirk.com] Sent: Tuesday, 
March 04, 2014 12:07 PM Eastern Standard Time 
To: Schwind, Gregg (CIV) 
Cc: David Thompson <dthompson@cooperkirk.com>; Pete Patterson <ppatterson@cooperkirk.com>; Hosford, 
Elizabeth (CIV) 
Subject: RE: Fairholme v. US -- Discovery 
 
Gregg, 
 
Thanks for your response. With respect to your request for a description of the 
discovery we plan to seek, the parameters of the discovery have been established by 
the court’s order that carefully delineated the subjects as to which discovery is 
appropriate. We intend to pursue  all of the subjects as to which the court allowed 
discovery. As for the scope of the discovery, our motions discussed the type of 
information we will seek, and our plans in that regard have not changed. See, e.g., 
Motion at 11-12 (“The Government is almost certainly in possession of e-mails, 
strategy documents, internal analyses and projections, and other communications 
regarding the expected future profitability of Fannie and Freddie (both at the time of 
the Net Worth Sweep and at present) and also regarding when (if ever), and how, 
the  conservatorship will end. Plaintiffs are entitled to discovery of those 
documents.”); id. at 17(“Interrogatories, depositions, and document production are 
likely to generate evidence that will rebut the Government’s factual claims . . . .”); id. 
at 24-25 (“document and deposition discovery is likely to disclose evidence highly 
relevant to disputed factual issues about the Companies’ solvency and the 
reasonableness of expectations about their future profitability.”). As I am sure you 
can appreciate, the precise contours and sequencing of discovery will depend upon 
the evidence that is produced to us and the probative value of that evidence. 
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With that background, we think the next step is for the parties to meet and confer to 
discuss a sensible schedule for discovery. We would propose to call you and your 
colleagues at 1:30 on Friday. Are you available at that time? 
 
Thanks 

again 

Vince 

Vincent J. Colatriano 
Cooper & Kirk, PLLC 
1523 New Hampshire Ave. NW 
Washington, D.C. 20036 
202-220-9656 
www.cooperkirk.com 

 

 

From: Schwind, Gregg (CIV) [mailto:Gregg.Schwind@usdoj.gov] 
Sent: Monday, March 03, 2014 12:09 PM 
To: Vince Colatriano 
Cc: David Thompson; Pete Patterson; Hosford, Elizabeth (CIV) 
Subject: RE: Fairholme v. US -- Discovery 
 
Vince: 

 
Thanks for your email. 

 
We understand the court’s order and are considering our options at this time. Our view is that the best place 
to begin a  consideration of the limited discovery described by the court is for Fairholme to tell us, with 
specificity, what discovery it  intends to seek. With that in hand, we can then begin discussing a possible 
discovery plan. 

 
Can you have this to us by 

Friday? Thanks. 

Gregg 
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From: Vince Colatriano [mailto:vcolatriano@cooperkirk.com] 
Sent: Friday, February 28, 2014 3:18 PM 
To: Schwind, Gregg (CIV) 
Cc: David Thompson; Pete Patterson 
Subject: Fairholme v. US -- Discovery 
 
Gregg – 
 
In light of the court’s recent ruling, I thought it made sense for the parties to begin a 
dialogue sooner rather than later regarding a discovery plan/schedule. We believe 
we will be in a position to share our thoughts on this subject late next week. Would 
it be possible to set up a time to talk (perhaps on Friday afternoon)? 
 
Thanks very much, and have a great 

weekend.  

Vince 

 
Vincent J. Colatriano 
Cooper & Kirk, PLLC 
1523 New Hampshire Ave. NW 
Washington, D.C. 20036 
202-220-9656 
www.cooperkirk.com 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 
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Pursuant to LCvR 7(a), Plaintiffs Fairholme Funds, Inc. et al. (“Fairholme” or “Plain-

tiffs”) respectfully submit this memorandum of points and authorities in support of Plaintiffs’ 

motion, filed this date, seeking (1) supplementation of the administrative record submissions 

produced by both sets of Defendants; (2) limited discovery into the completeness of the adminis-

trative records produced by Defendants;  (3) discovery, pursuant to Federal Rule of Civil Proce-

dure 56(d), necessary to allow Plaintiffs to present facts essential to their opposition to the FHFA 

Defendants’ motion for summary judgment on Plaintiffs’ claim for breach of fiduciary duty; and 

(4) suspension of briefing on Defendants’ dispositive motions until such supplementation of the 

records and limited discovery is completed.  Counsel for the plaintiffs in Arrowood Indemnity 

Co. v. Federal National Mortgage Association, No. 13-cv-1439, and In re Fannie Mae/Freddie 

Mac Senior Preferred Stock Purchase Agreement Class Action Litigations, No. 13-mc-1288, 

have indicated that their clients join Plaintiffs’ motion.  Plaintiffs also respectfully request that 

the Court schedule a status conference, at the Court’s earliest convenience, to address the issues 

raised by this motion. 

INTRODUCTION 

The Court has pending before it two separate, though related, dispositive motions filed by 

Defendants in the various related actions challenging certain decisions taken in connection with 

the conservatorships of the Federal National Mortgage Association (“Fannie”) and the Federal 

Home Loan Mortgage Corporation (“Freddie”) (collectively, the “Companies” or the “Enterpris-

es”):  (1) the motion to dismiss, or in the alternative, for summary judgment, filed by Defendants 

Department of the Treasury and the Secretary of the Treasury (collectively, the “Treasury De-

fendants”); and (2) the motion to dismiss, and in the alternative, for summary judgment, filed by 

Defendants Federal Housing Finance Agency (“FHFA”), the Director of the FHFA, Fannie, and 
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Freddie (collectively, the “FHFA Defendants”).1   

Plaintiffs are owners of shares of non-cumulative preferred stock issued by Fannie and 

Freddie.  They brought this action challenging Defendants’ actions in entering into agreements 

that effectively transfer to Treasury the entire positive net worth of Fannie and Freddie and thus 

effectively confiscate the value of Plaintiffs’ shares of preferred stock.  This so-called “Net 

Worth Sweep,” pursuant to which the FHFA, as conservator for Fannie and Freddie, has already 

transferred tens of billions of dollars from the Enterprises to Treasury, is beyond the statutory 

authority of both the FHFA and Treasury, and is otherwise arbitrary and capricious, and must 

therefore be set aside as unlawful under the Administrative Procedures Act (“APA”), 5 U.S.C. §§ 

701 et seq.  See Fairholme Complaint for Declaratory and Injunctive Relief and Damages, No. 

13-1053 (Doc. 1) (“Complaint”), Counts I-IV.  Plaintiffs further allege that by entering into the 

Net Worth Sweep, the FHFA and its Director breached their fiduciary duty to Plaintiffs and other 

preferred shareholders of Fannie and Freddie, and also breached Plaintiffs’ contract rights and 

the implied covenant of good faith and fair dealing.  See Complaint, Counts V-VII. 

On January 17, both the Treasury Defendants and the FHFA Defendants filed dispositive 

motions seeking dismissal of all of the claims raised by Fairholme (as well as the claims chal-

lenging the Net Worth Sweep raised by the other plaintiffs in these related actions).  Both sets of 

Defendants request, in the alternative, the entry of summary judgment with respect to certain as-

pects of the APA claims.  As pertinent here, however, Defendants’ motions demonstrate that 

Plaintiffs are entitled to supplementation of the record before the Court and to discovery relating 

                                                            
1 We cite herein to the brief in support of the Treasury Defendants’ motion (Doc. 31) as 

“Treas. Br.” and to the brief in support of the FHFA Defendants’ motion (Doc. 32) as “FHFA 
Br.”  Unless otherwise noted, references herein to the document numbers of filings in this litiga-
tion refer to the document number as reflected in the docket for Case No. 13-cv-1025 (Perry 
Capital, LLC v. Lew). 
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both to the completeness of the administrative records and to Plaintiffs’ claim for breach of fidu-

ciary duty. 

First, with respect to their motions to dismiss and/or for summary judgment on Plaintiffs’ 

APA claims, see Treas. Br. 36-55; FHFA Br. 63-70, both sets of Defendants have produced a 

small set of nonpublic documents (as well as a variety of public documents) relating to Defend-

ants’ decision to enter into the Net Worth Sweep, although the FHFA Defendants object to this 

nomenclature.  Indeed, the FHFA Defendants contend that they never “created or maintained an 

administrative record relating to the execution of the [Net Worth Sweep],” and prefer to call their 

production of materials a “document compilation” rather than an “administrative record.”2  But 

both of Defendants’ post hoc compilations, which were assembled solely for purposes of this lit-

igation, suffer from multiple deficiencies.  Far from constituting “the whole record” on which the 

challenged decisions were made, 5 U.S.C. § 706, the materials produced by both Defendants ex-

clude multiple documents that were reviewed and relied upon by Treasury and the FHFA.  

Moreover, both sets of Defendants rely in part on materials that were created after the Net Worth 

Sweep was implemented, and the FHFA Defendants rely heavily on a December 2013 declara-

tion of Mr. Mario Ugoletti, a “special advisor” to the FHFA Director, which was prepared solely 

for purposes of this litigation and which includes numerous unsupported assertions of material 

fact.  See, e.g., FHFA0001-00103 (Declaration of Mario Ugoletti) (“Ugoletti Dec.”).  And both 

                                                            
2 Notice of Filing Document Compilation by [FHFA Defendants] Regarding Third 

Amendment to Senior Preferred Stock Purchase Agreements (Doc. 24) (filed Dec. 17, 2013) 
(“FHFA Compilation Notice”) at 2. 

3 We cite herein to materials included within the FHFA Defendants’ document compila-
tion as “FHFA____” and to materials included within the Treasury Defendants’ administrative 
record compilation as “T____.”  Relevant excerpts from the Treasury Defendants’ administrative 
record compilation are attached hereto as Exhibit 1 and relevant excerpts from the FHFA De-
fendants’ compilation are attached hereto as Exhibit 2. 
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FHFA’s “document compilation” and Treasury’s administrative record are almost completely 

silent with respect to Defendants’ consideration of key facts and issues bearing upon the decision 

to enter into the Net Worth Sweep.   

These facts, as detailed below, compel the conclusions that (1) supplementation of the 

administrative record is appropriate in order to ensure that the Court “consider[s] neither more 

nor less than what was before the agency at the time it made its decision,” Marcum v. Salazar, 

751 F. Supp. 2d 74, 78 (D.D.C. 2010), and (2) that limited discovery into the completeness of the 

records submitted by Defendants to the Court is necessary before the Court can fully or meaning-

fully consider Defendants’ dispositive motions on the APA claims.  See Bar MK Ranches v. 

Yuetter, 994 F.2d 735, 739 (10th Cir. 1993); Amfac Resorts, LLC v. Department of the Interior, 

143 F. Supp. 2d 7, 12 (D.D.C. 2001). 

Second, the FHFA Defendants rely on disputed material facts to support their motion to 

dismiss Plaintiffs’ fiduciary duty claim for failure to state a claim.  See FHFA Br. 5, 45-56.  For 

example, the FHFA Defendants seek to defend the Net Worth Sweep on the grounds that it was 

necessary to address concerns over the potential “erosion” in Treasury’s financial commitment to 

the Enterprises and the implications such erosion would have for the housing finance markets.  

See, e.g., FHFA Br. 56.  Plaintiffs’ complaint alleges facts that are contrary to this factual asser-

tion.  See, e.g., Complaint ¶¶ 9-10, 13, 64-77, 139-44.  Because the FHFA Defendants rely on 

factual matters outside the pleadings, their motion to dismiss the breach of fiduciary duty claims 

“must,” under Federal Rule of Civil Procedure 12(d), “be treated as one for summary judgment 

under Rule 56.”  And under Federal Rule of Civil Procedure 56(d), Plaintiffs must be afforded an 

opportunity to take discovery in order to develop facts that are essential to their opposition to the 

FHFA’s motion for summary judgment with respect to this claim.  See Anderson v. Liberty Lob-
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by, Inc., 477 U.S. 242, 250 n.5 (1986) (summary judgment must “be refused where the nonmov-

ing party has not had the opportunity to discover information that is essential to his opposition”).  

See also Kim v. United States, 632 F.3d 713, 719 (D.C. Cir. 2011). 

STATEMENT OF FACTS 
 
A. Background Facts Relating to Plaintiffs’ Claims 

Plaintiffs are owners of non-cumulative preferred stock issued by Fannie and Freddie.  

Complaint ¶ 18.  In 2008, Fannie and Freddie owned and guaranteed trillions of dollars of assets, 

primarily mortgages and mortgage-backed securities.  Id. ¶ 1.  Although the Companies had been 

profitable for decades prior to 2008, during the mortgage-related financial crisis of 2008 they 

faced a steep reduction in the book value of their assets and a loss of investor confidence.  Id. ¶ 

3. 

In response to the financial crisis, Congress enacted the Housing and Economic Recovery 

Act of 2008 (“HERA”).  Id.  As relevant here, HERA authorizes FHFA, under certain specified 

conditions, to place Fannie and/or Freddie into conservatorship or receivership.  Conservatorship 

and receivership are distinct statuses with distinct purposes.  “A conservator’s goal is to continue 

the operations of a regulated entity, rehabilitate it and return it to a safe, sound and solvent condi-

tion,” while “[t]he ultimate responsibility of FHFA as receiver is to resolve and liquidate the ex-

isting entity.”  Conservatorship and Receivership, 76 Fed. Reg. 35,724, 35,730 (June 20, 2011); 

see also Complaint ¶ 43.  HERA also gave Treasury temporary authority to invest in Fannie’s 

and Freddie’s equity securities.  When exercising this authority, Treasury is statutorily required 

to consider “[t]he need to maintain the [Companies’] status as . . . private shareholder-owned 

compan[ies],”  id. ¶ 46 (first alteration added) (emphasis omitted) (quoting 12 U.S.C. §§ 

1455(l)(1)(C), 1719(g)(1)(C)), and this authority expired December 31, 2009, id. ¶ 47.   
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Only weeks after HERA’s enactment, on September 6, 2008, FHFA placed both Compa-

nies into conservatorship.  Id. ¶ 40.  Consistent with HERA, FHFA acknowledged that conserva-

torship “is a statutory process designed to stabilize a troubled institution with the objective of 

returning the entities to normal business operations.”  Id. ¶ 40 (quoting Statement of James B. 

Lockhart, Director, FHFA, at 5-6 (Sept. 7, 2008)).  FHFA accordingly committed to acting “as 

conservator to operate [Fannie and Freddie] until they are stabilized,” id. ¶ 44 (alteration in orig-

inal) (quoting Statement of James B. Lockhart, Director, FHFA, at 5-6 (Sept. 7, 2008)), and 

vowed to terminate the conservatorship “[u]pon the Director’s determination that the Conserva-

tor’s plan to restore the [Companies] to a safe and solvent condition has been completed success-

fully,” id. (second alteration in original) (quoting FHFA Fact Sheet, Questions and Answers on 

Conservatorship).  FHFA also emphasized that “the common and all preferred stocks [of the 

Companies] will continue to remain outstanding,” id. (alteration in original) (quoting Statement 

of Lockhart at 8), that “preferred and common shareholders . . . have some economic interest in 

[the Companies],” and that “going forward there may be some value,” FHFA0066 (quoting Tes-

timony of J. Lockhart before House Financial Services Committee (Sept. 25, 2008)); see also 

FHFA0061-62. 

On September 7, the day after imposition of the conservatorship, Treasury exercised its 

temporary authority under HERA to provide the Companies with capital by entering into agree-

ments with FHFA to purchase equity securities of Fannie and Freddie.  Id. ¶¶ 45-46.  These 

agreements were called Preferred Stock Purchase Agreements (“PSPAs”).  Under the PSPAs, 

Treasury committed to invest up to $100 billion in a newly-created class of “Government Stock” 

in each Company.  Id. ¶ 48.  The Government Stock ranked senior to all other preferred stock in 

the Companies, and the Government Stock in each Company had an initial liquidation preference 
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of $1 billion.  Id. ¶¶ 5, 50.  Under the PSPAs, Fannie and Freddie were permitted to draw from 

Treasury’s commitment on a quarterly basis to maintain a positive net worth.  Id. ¶ 48.  In return, 

Treasury would receive additional Government Stock in the form of a dollar-for-dollar increase 

in the Government Stock liquidation preference.  Id. ¶¶ 5, 50.  

The PSPAs entitled Treasury to quarterly dividends on its Government Stock at an annu-

alized rate of 10% if Fannie and Freddie elected to pay the dividends in cash or 12% if the Com-

panies elected to pay them in kind (by adding the amount of the dividend payment to the existing 

liquidation preference).  See id. ¶ 51; T0032-0034 (Fannie Government Stock Certificate).       

The PSPAs also provided for a quarterly “periodic commitment fee.”  See T0022 (Fannie 

PSPA).  The purpose of the fee was to compensate Treasury for the support provided by its on-

going commitment to purchase Government Stock, and it could be paid in cash or in kind.  Id. 

The fee was to be set for five-year periods by agreement of Treasury and the Companies, but 

Treasury could elect to waive it for up to a year at a time.  Id.  Treasury has exercised this option 

and has never received a periodic commitment fee under the PSPAs.  See, e.g., T3882 (Periodic 

Commitment Fee Waiver Letter (June 25, 2012)).            

In addition to the Government Stock, Treasury also received warrants to purchase 79.9% 

of the Companies’ common stock at a nominal price.  Complaint ¶ 5.  The warrants gave Treas-

ury an upside return in addition to the dividends on its Government Stock in the event that the 

Companies recovered and returned to profitability.  Id. 

Treasury and FHFA amended the PSPAs twice before expiration of Treasury’s purchase 

authority.  The first amendment increased Treasury’s funding commitment to $200 billion per 

Company.  Complaint ¶ 53.  The second amendment, entered one week before Treasury’s pur-

chase authority expired, replaced the $200 billion commitment amount with a formula that would 
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allow Treasury’s commitment to exceed (but not fall below) $200 billion depending upon any 

deficiencies experienced in 2010, 2011, and 2012 and any surplus existing as of December 31, 

2012.  Id. ¶ 54.   

From 2008 through the second quarter of 2012, Treasury invested a total of $187 billion 

in Fannie and Freddie under the PSPAs, Complaint ¶ 6, bringing the total liquidation preference 

of the Government Stock to $189 billion.  The Companies’ draws from Treasury’s commitment 

were made in large part to fill holes in the Companies’ balance sheets caused by large non-cash 

losses based on exceedingly pessimistic views of the Companies’ financial prospects, including 

write-downs of the value of significant tax assets and the establishment of large loan loss re-

serves.  Id. ¶ 56.  Approximately $26 billion of the draws were made to pay Treasury cash divi-

dends on its Government Stock.  Id.  As explained above, the Companies were under no obliga-

tion to make these draws because they could have paid the dividends in kind.   

By the middle of 2012, however, Fannie and Freddie had returned to profitability.  “Due 

to rising house prices and reductions in credit losses, in early August 2012 the Companies re-

ported significant income for the second quarter 2012 . . . and neither required a draw from 

Treasury under the [PSPAs].”  Complaint ¶ 58 (quoting FHFA, Office of Inspector General, 

Analysis of the 2012 Amendments to the Senior Preferred Stock Purchase Agreements at 11 

(Mar. 20, 2013) (“FHFA Inspector General Report”)).  In fact, in the first two quarters of 2012 

the Companies posted sizable profits totaling more than $11 billion.  Id. ¶ 57.   

On August 17, 2012, just days after the Companies announced their positive second quar-

ter results, Treasury and FHFA amended the PSPAs for a third time (the “Net Worth Sweep”).  

See id. ¶ 64.  The effect of Net Worth Sweep was to ensure that despite their profitability Fannie 

and Freddie would be wound down and that their existing private shareholders would not receive 
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any benefit from their investments.  Treasury and FHFA (on information and belief, acting at the 

direction of Treasury, id. ¶ 70) accomplished this by replacing the existing dividend structure of 

the Government Stock with one that entitles Treasury to all—100%—of the Companies’ profits 

going forward.  Id. ¶ 66.  Under the Net Worth Sweep, since January 1, 2013 the Companies 

have been required to make quarterly dividend payments equal to their entire net worth, minus a 

$3 billion reserve amount that steadily decreases to $0 by January 1, 2018.  Id.  In light of the 

fact that the Net Worth Sweep entitles Treasury to all the Companies’ profits, it suspends pay-

ment of periodic commitment fees.  See T4338 (Third Amendment to Fannie PSPA).  As ex-

plained above, such fees had never been charged under the PSPAs.  The Net Worth Sweep im-

plemented under this “Third Amendment” to the PSPAs also accelerates the rate at which the 

Companies are required to shrink their mortgage asset holdings down to $250 billion each, from 

10% per year under the original PSPAs to 15% per year.  Complaint ¶ 66. 

 Treasury trumpeted that the “quarterly sweep of every dollar of profit that each firm earns 

going forward” would ensure “that every dollar of earnings that Fannie Mae and Freddie Mac 

generate will be used to benefit taxpayers” for their investment in those firms, and that Fannie 

and Freddie “will be wound down and will not be allowed to retain profits, rebuild capital, and 

return to the market in their prior form.”  Id. ¶ 71 (quoting Press Release, Dep’t of the Treasury, 

Treasury Department Announces Further Steps To Expedite Wind Down of Fannie Mae and 

Freddie Mac (Aug. 17, 2012) (“Treasury Press Release”)).  FHFA likewise emphasized that the 

Net Worth Sweep “ensures all the [Companies’] earnings are used to benefit taxpayers” and rein-

forces that “the [Companies] will not be building capital as a potential step to regaining their 

former corporate status.”  Complaint ¶ 72 (quoting FHFA, REP. TO CONG. at 1 (2012); Edward J. 

DeMarco, Acting Director, FHFA, Statement Before the U.S. S. Comm. on Banking & Urban 
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Affairs 3 (Apr. 18, 2013)). 

 Treasury and FHFA have claimed that the Net Worth Sweep also “end[ed] the circular 

practice of the Treasury advancing funds to the [Companies] simply to pay dividends back to 

Treasury.”  Treasury Press Release.  But, as explained above, the Companies were under no ob-

ligation to pay Treasury dividends in cash and thus were under no obligation to draw funds from 

Treasury for that purpose. 

 Fannie and Freddie have enjoyed record-breaking profitability since the imposition of the 

Net Worth Sweep.  For the year 2012, Fannie and Freddie reported net income of $17.2 billion 

and $11 billion, respectively.  Complaint ¶¶ 60, 62.  Through the first three quarters of 2013 (the 

Companies have not yet reported fourth quarter results), the Companies were even more profita-

ble, with Fannie reporting net income of $77.5 billion and Freddie $40 billion.  See Fannie, Third 

Quarter Report (Form 10-Q) at 4 (Nov. 7, 2013); Freddie, Third Quarter Report (Form 10-Q) at 

15 (Nov. 7, 2013).4   

 These profits reflect in part the reversal of accounting decisions that led Fannie and Fred-

die to experience large non-cash losses during the housing crisis.  For example, FHFA’s Office 

of Inspector General recognized that release of the Companies’  deferred tax assets valuation al-

lowances could lead to “an extraordinary payment to Treasury” under the Net Worth Sweep, 

Complaint ¶ 73 (quoting FHFA Inspector General Report at 15), and that is precisely what has 

happened.  Fannie released $50.6 billion of the Company’s deferred tax assets valuation allow-

ance in the first quarter of 2013, and based on its results that quarter was required by the Net 

Worth Sweep to pay Treasury a dividend of $59.4 billion.  Id. ¶¶ 61, 73.  Freddie released $23.9 

                                                            
4 www.fanniemae.com/resources/file/ir/pdf/quarterly-annual-results/2013/q32013.pdf; 

www.freddiemac.com/investors/er/pdf/10q_3q13.pdf. 
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billion of its deferred tax assets valuation allowance in the third quarter of 2013, and it was re-

quired to pay Treasury a dividend of $30.4 billion.  Freddie, Third Quarter Report (Form 10-Q) 

at 1 (Nov. 7, 2013). 

 Fannie and Freddie have now repaid to Treasury dividends totaling approximately $185 

billion, which amounts to nearly all of the approximately $187 billion in capital provided to the 

Companies by Treasury.  Fannie, Third Quarter Report (Form 10-Q) at 2 (Nov. 7, 2013); Fred-

die, Third Quarter Report (Form 10-Q) at 97 (Nov. 7, 2013).  Yet the liquidation preference of 

the Government Stock remains at $189 billion, and the Companies’ profits continue to be swept 

to Treasury with no end in sight.   

On July 10, 2013, Plaintiffs filed their complaint in this action against the FHFA and its 

Acting Director and the Treasury.  Counts I and II of Plaintiffs’ complaint allege that the FHFA 

Defendants’ conduct in implementing the Net Worth Sweep exceeded their statutory authority 

and was arbitrary and capricious, entitling Plaintiffs to declaratory and injunctive relief under the 

APA.  Complaint ¶¶ 84-93 (Count I); ¶¶ 94-99 (Count II).  Counts III and IV allege similar 

claims under the APA against the Treasury.  Id. ¶¶ 100-110 (Count III); ¶¶ 111-120 (Count IV).  

Counts V and VI allege that by instituting the Net Worth Sweep, the FHFA, as conservator of 

Fannie and Freddie, breached its contracts with owners of Fannie’s and Freddie’s preferred stock 

and the covenant of good faith and fair dealing that is implied in those contracts.  Id. ¶¶ 121-128 

(Count V); ¶¶ 129-135 (Count VI).  Finally, Plaintiffs allege in Count VII that by instituting the 

Net Worth Sweep, the FHFA, as conservator of Fannie and Freddie, violated its fiduciary duties 

to Plaintiffs and other owners of Fannie and Freddie preferred stock.  Id. ¶¶ 136-145. 
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B. The Records Filed by Defendants.  

Following the filing of the complaint in this action and numerous other complaints chal-

lenging the Net Worth Sweep, the parties agreed to a schedule for the production by Defendants 

of the administrative record and the briefing and argument of dispositive motions.  See Order 

Regarding Briefing Schedule in All Cases (Doc. 21) (filed Nov. 18, 2013).  Accordingly, on De-

cember 17, 2013, the Treasury Defendants filed with the Court an “administrative record on be-

half of Treasury” relating to the Third Amendment to the PSPAs.  This administrative record was 

apparently compiled after the commencement of this litigation.  The filing by the Treasury De-

fendants included a certification, by Timothy Bowler, Treasury’s Deputy Assistant Secretary, 

Capital Markets, that the compiled materials “reflect, to the best of [his] knowledge, the nonpriv-

ileged information considered by Treasury in entering into” the Third Amendment to the PSPAs.  

Certification of Administrative Record (Doc. 23-1) ¶ 3 (included in Ex. 1).   

The Treasury Defendants have provided no information regarding the process by which 

this record was compiled or how they have satisfied themselves that they have presented to the 

Court the complete administrative record.  Although the Treasury record contains more than 

4300 pages of materials, approximately 3985 of those pages are SEC filings and contracts, with 

another approximately 167 pages of other documents that were already publicly available.  The 

record contains precious little (approximately 205 pages) in the way of internal, nonpublic in-

formation.  Moreover, at least one of the documents contained in the Treasury record postdates 

the Third Amendment and thus could not have been before Treasury at the time it decided to im-

plement the Net Worth Sweep.  See T4350-57.  And, as discussed in greater detail below, the 

Treasury record is virtually silent as to critical issues that undoubtedly bore on Treasury’s deci-

sion to enter into the Third Amendment. 
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Also on December 17, the FHFA Defendants filed what they call their “document compi-

lation.”  Like the record compiled by the Treasury Defendants, only a tiny fraction of the FHFA 

document compilation—approximately 43 of 4132 pages—is made up of documents that were 

not already publicly available.  Significantly, the FHFA Defendants took pains to emphasize that 

they were not filing an actual administrative record, which they contended they were not re-

quired to prepare, but were instead filing at best a rough approximation of same: 

As the APA does not permit review of actions of the Conservator (5 U.S.C. § 
701(a)(2)), [the FHFA Defendants] are not required to – and have not – created or 
maintained an administrative record relating to the execution of the Third 
Amendment.  Nevertheless, the enclosed documents reflect the considerations and 
views FHFA as Conservator took into account in connection with execution of the 
Third Amendment. 

FHFA Compilation Notice at 2 (included in Ex. 2).  Notably, the FHFA Defendants did not pur-

port to certify or even represent that their “document compilation” included all of the materials 

that were before the FHFA when it decided to enter into the Third Amendment, or that they had 

even attempted to gather all such materials.  The FHFA Defendants’ record is incomplete on its 

face: it includes no internal memoranda or other contemporaneous decisional documents memo-

rializing the agency’s decision to agree to the Net Worth Sweep.  And, even more so than the 

Treasury Defendants, the FHFA Defendants’ record includes numerous materials that postdate 

the Third Amendment.  See, e.g., FHFA4051-4095.  These post hoc materials include the 10-

page Declaration of Mario Ugoletti, a “Special Advisor” to the FHFA Director.  This declaration, 

which was prepared solely for purposes of this litigation and dated December 17, 2013, purports 

to describe the substantive considerations that led the FHFA to enter into the PSPAs and their 

various amendments, including the Third Amendment implementing the Net Worth Sweep.  

FHFA0001-10.    
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C. The Pending Dispositive Motions 

On January 17, the Treasury Defendants and the FHFA Defendants separately filed their 

motions to dismiss, or for summary judgment on, Plaintiffs’ claims.  Under the Court’s schedul-

ing order, Plaintiffs’ response to these motions is due on February 19.  A hearing on the motions, 

and on any cross motions filed by Plaintiffs, is scheduled for June 23 of this year.   

ARGUMENT 
 

I.  NEITHER DEFENDANT HAS PRODUCED AN ADEQUATE ADMINISTRA-
TIVE RECORD AND THUS SUPPLEMENTATION IS NECESSARY  

“It is a widely accepted principle of administrative law that the courts base their review 

of an agency’s actions on the materials that were before the agency at the time its decision was 

made.”  IMS, P.C. v. Alvarez, 129 F.3d 618, 623 (D.C. Cir. 1997).  The APA directs the Court to 

review “the whole record,” 5 U.S.C. § 706, and this Court has “interpreted the ‘whole record’ to 

include all documents and materials that the agency directly or indirectly considered . . . [and 

nothing] more nor less.”  Pacific Shores Subdivision v. U.S. Army Corps of Eng’rs, 448 F. Supp. 

2d 1, 4 (D.D.C. 2006) (alterations in original) (internal quotation marks omitted).  See also Wal-

ter O. Boswell Mem’l Hosp. v. Heckler, 749 F.2d 788, 792 (D.C. Cir. 1984) (“If a court is to re-

view an agency’s action fairly, it should have before it neither more nor less information than did 

the agency when it made its decision.”). 

 As this Court has noted, however, a plaintiff in an APA action who seeks to “supple-

ment” the administrative record produced by the agency must overcome the “standard presump-

tion that the agency properly designated the Administrative Record.”  Amfac Resorts, 143 F. 

Supp. 2d at 12 (citation and internal quotation marks omitted).  “Courts grant motions to sup-

plement the administrative record only in exceptional cases,” Fund for Animals v. Williams, 391 

F. Supp. 2d 191, 197 (D.D.C. 2005), and the presumption will defeat a motion to supplement ab-
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sent “clear evidence” that the agency considered something it did not place in the record, Callo-

way v. Harvey, 590 F. Supp. 2d 29, 37 (D.D.C. 2008).5   

Despite this presumption, supplementation of the record is appropriate when it is appar-

ent that the agency failed to include in the record materials that the relevant decisionmakers di-

rectly or indirectly consulted in connection with their decision.  In Ad Hoc Metals Coalition v. 

Whitman, 227 F. Supp. 2d 134, 139 (D.D.C. 2002), for example, the Court granted the plaintiffs’ 

motion to add to the record a transcript that, according to internal agency documents, deci-

sionmakers had read before deciding what to do.  Those internal documents, the Court found, 

overcame the agency’s contention that it had not “relied” upon the transcript when it made its 

final decision.  Id.  See also County of San Miguel v. Kempthorne, 587 F. Supp. 2d 64, 71 

(D.D.C. 2008) (the “whole record include[s] all materials that might have influenced the agen-

cy’s decision, and not merely those on which the agency relied in its final decision” (alteration in 

original) (internal quotation marks omitted)); Public Citizen v. Heckler, 653 F. Supp. 1229, 1237 

(D.D.C. 1986) (supplementing the record with documents that were “known to [agency] at the 

time of their decisionmaking, are directly related to the decision made, and are adverse to the 

agency’s position”). 

Supplementation of the record is also appropriate when an agency withholds a document 

the agency decisionmaker considered “indirectly” by relying on the work of his subordinates.  

Thus, in Styrene Information & Research Center v. Sebelius, 851 F. Supp. 2d 57, 61-66 (D.D.C. 

2012), the Court allowed supplementation of the record with documents that an agency expert 

                                                            
5 See also City of Dania Beach v. FAA, 628 F.3d 581, 590 (D.C. Cir. 2010) (courts “do 

not allow parties to supplement the record unless they can demonstrate unusual circumstances 
justifying a departure from [the] general rule”); Motor & Equip. Mfrs. Ass’n v. EPA, 627 F. 2d 
1095, 1104 n.18 (D.C. Cir. 1979) (observing that supplementation of the record “is the exception 
not the rule”). 
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panel drafted but did not submit to the agency’s final decision makers.  The documents “were an 

integral part of the Expert Panel’s peer review process and influenced [its] recommendation, up-

on which the [agency] based its listing determination.”  Id. at 64.  Under those circumstances, 

“[t]he mere fact that the [documents] were not ultimately passed on to the final decisionmaker 

d[id] not lead to the conclusion that they were not before the agency,” and plaintiffs satisfied 

their burden by pointing to “the fact that the administrative record contain[ed] several refer-

ences” to the omitted documents.  Id.  See also Amfac Resorts, 143 F. Supp. 2d at 12 (if agency’s 

final decision was based “on the work and recommendations of subordinates, those materials 

should be included as well”); Miami Nation of Indians v. Babbitt, 979 F. Supp. 771, 777 (N.D. 

Ind. 1996) (“[A] document need not literally pass before the eyes of the final agency decision 

maker to be considered part of the administrative record.”); Tenneco Oil Co. v. Department of 

Energy, 475 F. Supp. 299, 318 (D. Del. 1979) (“The internal memoranda, directives and guide-

lines generated and disseminated at a variety of levels are proper items of discovery.”).   

To be sure, a passing citation by the agency to other materials is normally not sufficient 

to satisfy the plaintiff’s burden to show that the record should be supplemented with those mate-

rials.  Marcum, 751 F. Supp. 2d at 80; Cape Hatteras Access Pres. Alliance v. Department of In-

terior, 667 F. Supp. 2d 111, 112 (D.D.C. 2009).  Similarly insufficient is the mere fact that the 

materials were somewhere in the agency’s files.  Theodore Roosevelt Conservation P’ship v. 

Salazar, 616 F.3d 497, 515 (D.C. Cir. 2010).  But where materials in the record rely upon the 

document at issue, and the document was in the agency’s possession when it made its decision, 

supplementation should ordinarily be ordered.  American Wild Horse Pres. Campaign v. Salazar, 

859 F. Supp. 2d 33, 44 (D.D.C. 2012).   

In light of the above standards, limited supplementation of the records is clearly required 
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here.  In particular, the materials contained in the documents produced by Defendants specifical-

ly refer to or illustrate Defendants’ reliance upon several categories of records that were not pro-

duced: 

Financial Projections and Associated Records.  The cornerstone of Defendants’ de-

fense of their decision to enter into the Third Amendment to the PSPAs and to implement the 

Net Worth Sweep is their factual claim that at the time of that decision, Defendants did not ex-

pect Fannie or Freddie to be able to generate sufficient net income to cover their dividend obliga-

tion to Treasury under the original PSPAs.  See Treas. Br. 16-18, 24-25, 49-55; FHFA Br. 15-16, 

23-26, 64-70.  Defendants rely upon a series of contemporaneous financial projections in con-

nection with this contention.  While the documents produced by Defendants include materials 

referring to and summarizing some of these projections, they do not include documents which 

are specifically identified as providing the basis for many of the projections.  Thus, materials in 

the records refer to and rely upon projections and analyses prepared by Grant Thornton, but the 

Grant Thornton materials are not included in the documents produced by Defendants.  See, e.g., 

GSE Preferred Stock Purchase Agreements: Summary Review and Key Considerations, at T3786 

(May 23, 2012) (“[T]he . . . Grant Thornton analysis [was] used to generate the forecast esti-

mates on the subsequent pages.”).  See also T3837 (referring to Grant Thornton analyses).  

Similarly, the Treasury administrative record includes financial analyses that were based 

on “[s]cenarios developed by Treasury Staff,” see, e.g., T3887, T3894, but the record does not 

include these Treasury scenarios.  And these Treasury “scenarios” played a particularly critical 

role in the decision to enter into the Third Amendment, since they supported new and much low-

er projections of the Companies’ future profitability than had been previously prepared.  For ex-

ample, analyses that were prepared in July 2012 on the basis of the Treasury “scenarios” project-
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ed significantly lower net income for Fannie in subsequent years – approximately a 50% reduc-

tion for most years – than analyses that had been prepared only a month earlier, in June 2012.  

Compare T3847 (June analysis) with T3889 (July analysis). 

Given Defendants’ admitted reliance on these financial projections and associated anal-

yses in their decision to implement the Net Worth Sweep, the data, models, and associated anal-

yses on which the various financial projections were based should have been included in the ad-

ministrative records.  Such supplementation should include, at a minimum, the Grant Thornton 

projections and analyses, the Treasury “scenarios” and associated analyses, and any other records 

reflecting the data and analyses on which Defendants based their analyses of Fannie’s and Fred-

die’s ability to generate earnings sufficient to fund dividend payments.     

Freddie Projections Prepared after June 2012.  As discussed above, Defendants rely 

upon financial analyses prepared in July 2012 that projected significantly lower income than 

analyses prepared in May and June of that year.  Unlike the May and June analyses, which eval-

uated both Fannie’s and Freddie’s profitability, the July analysis evaluated only Fannie’s ex-

pected performance.  See T3883-3894.  To the extent that documents were prepared after June 

2012 that analyzed Freddie’s profitability and that were considered by Defendants in entering 

into the Third Amendment to the PSPAs, such documents should be included in the records.6   

Factual Portions of Department of Justice Records.  The Treasury record includes a 

“decision memorandum” signed by Secretary Geithner approving the Third Amendment that 

demonstrates that Treasury relied upon materials prepared by the Department of Justice (“DOJ”).  

See T4332 (“The Justice Department approved Treasury’s request for authority to modify its div-

                                                            
6 Counsel for the Treasury Defendants have represented to Plaintiffs’ counsel that the 

Treasury Defendants are unaware of such post-June Freddie analyses.  To date, counsel for the 
FHFA Defendants have not made a similar representation.   
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idend rights under the PSPAs with the GSEs.  The Justice Department agreed that the proposed 

modification is fiscally prudent and in the best interest of the United States.”).  No such DOJ ma-

terials, however, were included in Treasury’s administrative record.  Nor have Defendants pro-

duced a privilege log asserting that DOJ’s analysis was withheld on the basis of any applicable 

privilege.  Defendants must either produce the DOJ documents on which they relied or explain 

why they are entitled to exclude such documents from the administrative record.  Even if De-

fendants believe that portions of such DOJ documents are protected by applicable privileges, fac-

tual information contained within such documents is not privileged.  At a minimum, therefore, 

Defendants should be ordered to produce redacted versions of such documents.7 

Privilege Logs.  Finally, to the extent Defendants have excluded from their administra-

tive records materials that they claim are protected by applicable privileges, they should be re-

quired to produce a privilege log so that such claims can be assessed.  Cf. Center for Native Eco-

systems v. Salazar, 711 F. Supp. 2d 1267, 1276 n.10 (D. Colo. 2010) (“[I]n order to allow mean-

ingful review of any assertions of privilege Respondents shall compile, as necessary, a privilege 

log.”); Earthworks v. Department of the Interior, 279 F.R.D. 180, 192-93 (D.D.C. 2012) (re-

viewing contents of privilege log).  While both sets of Defendants have represented to Plaintiffs’ 

counsel that they have not excluded privileged materials from their record compilations, and thus 

have no obligation to produce a privilege log, such representations mean relatively little in light 

of Defendants’ litigation-driven selection of materials to include in their compilations.  This is 

especially true of the FHFA Defendants, who have acknowledged that they did not even attempt 

                                                            
7 Plaintiffs do not concede either that the DOJ materials identified in the record are pro-

tected by any privilege, or that any arguably applicable privilege has not been waived.  We note, 
in this regard, that the Treasury Defendants’ disclosure of their reliance on DOJ materials and the 
conclusions that DOJ reached waived any claim that the DOJ materials were protected by the 
attorney-client privilege.  See, e.g., In re Sealed Case, 877 F.2d 976, 980 (D.C. Cir. 1989). 
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to create or maintain a true or complete administrative record.  In light of the FHFA Defendants’ 

concession that all they have done is select documents that “reflect the considerations and views 

FHFA as Conservator took into account” in executing the Third Amendment, FHFA Compila-

tion Notice at 2, their representation that they did not include privileged material in their selec-

tion is virtually meaningless.  And Treasury, for its part, represented that the documents in the 

administrative record it produced “reflect . . . the nonprivileged information considered by 

Treasury in entering into the” Net Worth Sweep.  Doc. 23-1 at 3 (Certification of Administrative 

Record ¶ 3) (emphasis added).  A reasonable inference to draw from this statement is that Treas-

ury also considered additional information it deems privileged in entering the Net Worth Sweep. 

II.  PLAINTIFFS ARE ENTITLED TO TAKE LIMITED DISCOVERY INTO 
THE COMPLETENESS OF THE ADMINISTRATIVE RECORD 

Many of the same considerations that support Plaintiffs’ request for limited supplementa-

tion of the materials produced by the Treasury Defendants and FHFA Defendants also entitle 

Plaintiffs to conduct limited discovery into the completeness of those records.  See, e.g., NRDC 

v. Train, 519 F.2d 287, 292 (D.C. Cir. 1975); Bar MK Ranches, 994 F.2d at 740 (“When a show-

ing is made that the record may not be complete, limited discovery is appropriate to resolve that 

question.”).  We acknowledge that the party seeking such discovery “must make a significant 

showing—variously described as a ‘strong,’ ‘substantial,’ or ‘prima facie’ showing—that it will 

find material in the agency’s possession indicative of . . . an incomplete record.”  Amfac Resorts, 

143 F. Supp. 2d at 12.  See also Int’l Longshoremen’s Ass’n v. National Mediation Bd., 2006 WL 

197461, at *3 n.1 (D.D.C. Jan. 25, 2006).  

While discovery into the completeness of the record submitted by an agency is therefore 

not the norm, this is far from a normal case.  Here, there are numerous and substantial reasons to 

question the records assembled by Defendants for purposes of their dispositive motions.  Plain-
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tiffs therefore have more than satisfied any obligation they may have to make a “significant 

showing,” Amfac Resorts, 143 F. Supp. 2d at 12, that the records presented to the Court are in-

complete. 

First, and perhaps most important, the FHFA Defendants essentially concede that they 

have not even attempted to compile a complete administrative record.  Instead, they claim only 

to have gathered some documents that “reflect the considerations and views” taken into account 

by the FHFA.  FHFA Compilation Notice at 2.  In fact, as discussed, they refuse to even call 

what they have prepared an administrative record, labeling it instead a mere “document compila-

tion.”  There is certainly no warrant to indulge a presumption that the FHFA Defendants have 

prepared an adequate and complete administrative record when the FHFA Defendants them-

selves make no claim that they even tried to do so.  To the contrary, the FHFA Defendants’ dis-

claimer of any obligation to compile a complete administrative record further underscores the 

need for discovery into whether the materials they have submitted for the Court’s consideration 

are complete.8 

Indeed, even if the FHFA Defendants are correct that they were not required by the APA 

to create or maintain an administrative record (and they are not correct), the fact remains that the 

                                                            
8 Notably, in another APA case, the FHFA sought discovery against another party, argu-

ing that the FHFA’s failure to maintain an administrative record justified such discovery.  The 
FHFA argued that “[d]iscovery is especially appropriate . . . where FHFA did not compile a for-
mal administrative record in real time because it did not believe it was required to utilize APA 
procedures.”  FHFA Consent to Request for Management Conference at 7, California v. FHFA, 
No. 10-3084 (N.D. Cal. Oct. 28, 2011) (Doc. 139) (relevant excerpts attached at Exhibit 3).  See 
also id. at 11 (“FHFA did not utilize APA notice-and-comment procedures or compile a formal 
administrative record in real time because the agency believed that it was not engaged in APA 
rulemaking, yet the APA Plaintiffs’ claim that the agency acted arbitrarily and capriciously in 
issuing a substantive rule is before the Court. In these unusual circumstances, discovery is neces-
sary to establish whether the analysis and conclusions the APA Plaintiffs claim FHFA failed to 
consider are ‘relevant’ or ‘important.’ ”). 
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FHFA Defendants rely heavily on their “document compilation” in support of their pending dis-

positive motion.  See, e.g., FHFA Br. 17 n.11.  The FHFA Defendants cannot have it both ways.  

Having compiled and produced these materials in support of their dispositive motion, and having 

asked the Court to rely on this compilation in considering that motion, the FHFA Defendants 

cannot avoid inquiry into the completeness of their compilation.9     

Second, neither the Treasury Defendants nor the FHFA Defendants have provided any 

details regarding the procedures they used to compile the materials they have submitted to the 

Court or how, if at all, they satisfied themselves as to the completeness of their submissions.  Es-

pecially when, as here, there are numerous other indications that relevant materials were exclud-

ed from the record, the agencies’ failure to provide any information regarding how they went 

about compiling the materials they have submitted justifies limited discovery into that very ques-

tion. 

Third, notwithstanding Defendants’ failure to explain how they compiled their submis-

sions, it is apparent that they used inconsistent and ad hoc standards for deciding what to include 

therein.  A few examples illustrate this point.  A forecast prepared by Moody’s in April 2012 is 

included in the Treasury record, T3285, but as discussed above, a similar forecast prepared 

around the same time by Grant Thornton, and upon which Defendants relied, is not, see T3295.  

Similarly, voluminous SEC filings and contracts that the senior decisionmakers at Treasury and 

FHFA undoubtedly did not read are included in the record, but financial models on which those 

officials must have relied are excluded.  It is reasonable to infer from such inconsistencies that 

the Defendants withheld documents that were before the agencies when they made the relevant 
                                                            

 9 For this reason, FHFA’s request for judicial notice does not obviate the need for a prop-
er record.  FHFA does not claim that the materials it has requested the Court to judicially notice 
constitute the whole record that was before the FHFA at the time it entered the Net Worth 
Sweep.     
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decisions.10   

Defendants’ uneven determinations regarding what was “before the agency” in making 

the decision to institute the Net Worth Sweep is especially troubling because this case involves 

informal agency decisionmaking, not subject to notice and comment.  In such cases, deciding 

what was “before the agency” when it made its decision is a difficult task that requires the sound 

exercise of discretion.  See Suffolk County v. Secretary of the Interior, 562 F.2d 1368, 1384 n.9 

(2d Cir. 1977) (“What constitutes part of the administrative record may be very unclear . . . 

where there is no formal factfinding process.”).11  Allowing the Government to unilaterally and 

inconsistently apply that amorphous standard “would permit an agency to omit items that un-

dermine its position,” Walter O. Boswell, 749 F.2d  at 792, thus thwarting the APA’s command 

that judicial review be conducted upon “the whole record,” 5 U.S.C. § 706.12 

Fourth, both sets of Defendants rely on materials that post-date the decision to enter into 

the Third Amendment.  See, e.g., T4350-57; FHFA4051-4095.  These materials obviously were 

not before Defendants at the time of the decisions at issue, and even laying aside whether they 

should be stricken from the record for that reason, their inclusion in the materials submitted to 

the Court underscores the post hoc, litigation-driven nature of Defendants’ effort to define the 

                                                            
10 See Institute for Wildlife Prot. v. United States Fish & Wildlife Serv., No. CV-07-358-

PK, 2007 WL 4118136, at *11 (D. Or. July 25, 2007) (observing that “although review may gen-
erally be limited to the administrative record, discovery often is not so limited, in particular 
where . . . it is not clear . . . on what basis [the agency] will” designate the record). 

11 See also American Radio Relay League v. FCC, 524 F.3d 227, 244 (D.C. Cir. 2008) 
(Tatel, J., concurring) (suggesting that it is particularly appropriate for courts to order additional 
agency disclosures in APA cases that involve informal decisionmaking). 

12 See Maritel, Inc. v. Collins, 422 F. Supp. 2d 188, 196 (D.D.C. 2006) (observing that 
“an agency may not unilaterally determine what constitutes the administrative record”); Fund for 
Animals, 391 F. Supp. 2d at 197 (agency “may not skew the record in its favor by excluding per-
tinent but unfavorable information”); Smith v. FTC, 403 F. Supp. 1000, 1008 (D. Del. 1975) (al-
lowing agency to artificially truncate record would “make a mockery of judicial review”). 
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record on which the Court should base its review. 

No doubt the most significant example of Defendants’ reliance on such after-the-fact ma-

terials is the FHFA Defendants’ preparation and reliance upon the declaration of Mr. Ugoletti.  

This declaration, which was prepared two months ago solely for use in this litigation, is not lim-

ited, or even primarily devoted, to an identification of contemporaneous documents that the 

FHFA Defendants considered in entering into the Third Amendment.  Rather, the declaration is 

devoted to a substantive, after-the-fact explanation and justification of the FHFA’s actions.  In-

deed, many of the substantive claims made by Mr. Ugoletti are not supported by citation to any 

contemporaneous record evidence.  See, e.g., Ugoletti Dec. ¶ 9 (FHFA0005) (asserting that the 

value of the “periodic commitment fee” agreed to in the PSPAs was “incalculably large”); id. ¶ 

12 (FHFA0006) (asserting that the “principal driver of these concerns . . . were questions about 

the Enterprises’ ability to pay the 10% annual dividend to Treasury without having to draw addi-

tional funds from Treasury . . . .”); id. ¶ 19 (FHFA0009) (asserting that it was his “belief at this 

time, given the size and importance of the Treasury commitment, that through the liquidation 

preference, fixed dividends, and the market value of the PCF, Treasury would receive as much 

from the Enterprises under the Second Amendment as it would under the Third Amendment”); 

id. (asserting that “the intention of the Third Amendment was not to increase compensation to 

Treasury . . . .”); id. ¶ 20 (FHFA0009-10) (asserting that “neither the Conservator nor Treasury 

envisioned at the time of the Third Amendment that Fannie Mae’s valuation allowance on its de-

ferred tax assets would be reversed in early 2013 . . . .”).  Given the FHFA Defendants’ reliance 

on the post hoc, litigation-driven, and self-serving declaration of Mr. Ugoletti, Plaintiffs must be 

accorded an opportunity to take limited discovery into the bases and support for Mr. Ugoletti’s 

assertions. 
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Fifth, discovery is also warranted in light of the fact that, as discussed above, there are 

specific documents that Defendants appear to have considered but that were not included in De-

fendants’ productions.  See Train, 519 F.2d at 292 (where agency withheld critical document that 

should have been included in the administrative record, plaintiffs were “entitled to an opportuni-

ty to determine, by limited discovery, whether any other documents which are properly part of 

the administrative record have been withheld”); Dopico v. Goldschmidt, 687 F.2d 644, 654 (2d 

Cir. 1982) (district court abused its discretion by failing to allow discovery into completeness of 

record where certain documents were “conspicuously absent” from the record agency submitted 

and it was “almost inconceivable that such fundamental documents” were not considered); Mari-

time Mgmt., Inc. v. United States, 242 F.3d 1326, 1335 (11th Cir. 2001) (affirming discovery or-

der where district court found the government had “purposefully withheld negative documents”).   

Sixth, Plaintiffs’ request for limited discovery is further supported by the fact that there 

are several critical subjects on which the record is conspicuously and almost completely silent, 

including the treatment and valuation of the Enterprises’ deferred tax assets and loan loss re-

serves, and Defendants’ consideration of alternatives to the Net Worth Sweep.  While, to be sure, 

the “mere fact that certain information is not in the record does not alone suggest that the record 

is incomplete,” Amfac Resorts, 143 F. Supp. 2d at 13, the critical nature of the information miss-

ing from the records here suggest that something is almost certainly amiss.  Cf. National Wilder-

ness Inst. v. U.S. Army Corps of Eng’rs, 2002 WL 34724414, at *4-5 (D.D.C. Oct. 9, 2002) (al-

lowing discovery where numerous gaps in the administrative record led to the reasonable infer-

ence that not everything had been disclosed); Greenpeace, U.S.A. v. Mosbacher, CIV. No. 88–

2158 GHR, 1989 WL 15854, at *1 (D.D.C. Feb. 15, 1989) (permitting plaintiffs to take discov-

ery on whether final decisionmaker received additional scientific evidence orally where there 
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was very little scientific evidence in the record). 

The valuation and treatment of Fannie’s and Freddie’s deferred tax assets and loss re-

serves, for example, is highly relevant to the decision to implement the Net Worth Sweep and to 

the impacts of that decision.  The Enterprises had tens of billions of dollars of unrecognized de-

ferred tax assets and loss reserves on their books at the time of the decision, and the treatment of 

those assets had obvious and significant implications for the future profitability of the Enterpris-

es, and thus for their ability to provide funds for the payment of dividends to Treasury under the 

PSPAs.  Yet the projections and analyses included in Defendants’ document productions, and 

that supposedly buttress Defendants’ concern that the Enterprises could not generate sufficient 

income to fund their dividend obligations to Treasury under the original PSPAs, do not appear to 

treat with the deferred tax assets and loss reserves at all.13  The almost complete absence from 

these records of materials speaking to this highly relevant issue raises significant concerns about 

the completeness of their administrative records.  See Exxon Corp. v. Department of Energy, 91 

F.R.D. 26, 34 (N.D. Tex. 1981) (granting discovery motion where agency submitted so few doc-

uments that “it strain[ed] the . . . imagination to assume that [the] record contain[ed] all the in-

formation and data considered by the agency” (ellipsis in original) (internal quotation marks 

omitted)); Tenneco, 475 F. Supp. at 318 (similar). 

Finally, the relatively small number of internal, nonpublic documents contained in the 

document productions counsels in favor of discovery.  Setting aside the thousands of pages of 

                                                            
13 Mr. Ugoletti declares that at the time the Third Amendment was negotiated and exe-

cuted, “the Conservator and the Enterprises had not yet begun to discuss whether or when the 
Enterprises would be able to recognize any value to their deferred tax assets.”  Ugoletti Dec. ¶ 20 
(FHFA0009) (emphasis added).  Notably, regardless of whether the Enterprises had “discussed” 
this issue with FHFA, Mr. Ugoletti is conspicuously silent about whether the Enterprises, FHFA, 
or Treasury had analyzed or assessed the value of the deferred tax assets.  And it is simply in-
credible that they did not do so. 
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publicly available SEC filings and contracts that undoubtedly were not the focal point for De-

fendants’ decisionmaking process, there are relatively few documents in Defendants’ produc-

tions.  It is simply implausible that such a limited number of documents were before Defendants 

when they made the extraordinary decision to nationalize the Companies and expropriate the pre-

ferred and common stock of Plaintiffs and other private shareholders. 

* *  * 

These considerations raise serious doubts about the completeness of the materials that 

both sets of Defendants have submitted to the Court, and more than amply justify the taking of 

limited discovery into the question of whether either defendant has produced a complete admin-

istrative record.  Should the Court authorize such discovery, Plaintiffs anticipate that they would 

be able in short order to propound interrogatories, document requests, and requests for admis-

sions concerning the procedures Defendants followed in assembling their submissions, the steps 

they took to satisfy themselves that their submissions were complete (assuming they attempted to 

do so), and the explanation for the various gaps and inconsistencies in their submissions dis-

cussed above.  Plaintiffs would also anticipate taking depositions, under Federal Rule of Civil 

Procedure 30(b)(6), of Treasury and the FHFA with respect to the above topics, as well as the 

deposition of Mr. Ugoletti in order to discover the bases for the statements made in his declara-

tion.  Plaintiffs believe that, with Defendants’ cooperation in such efforts, the limited discovery 

they contemplate would take only a few weeks to complete.  

III. PLAINTIFFS ARE ENTITLED TO DISCOVERY TO PRESENT 
FACTS ESSENTIAL TO THEIR OPPOSITION TO DEFENDANTS’ 
CONVERTED MOTION FOR SUMMARY JUDGMENT ON 
PLAINTIFFS’ BREACH OF FIDUCIARY DUTY CLAIM 

Under Federal Rule of Civil Procedure 12(d), if a party filing a motion under Rule 

12(b)(6) presents matters outside the pleadings that are not excluded by the Court, “the motion 
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must be treated as one for summary judgment under Rule 56.”  In such a case, responding parties 

“must be given a reasonable opportunity to present all the material that is pertinent to the mo-

tion.”  Id.  When the Court considers materials outside the pleadings, conversion of a motion to 

dismiss into a motion for summary judgment is not optional.  Rather, the Court is required to 

treat the motion as one for summary judgment, with all the protections afforded to nonmoving 

parties under Rule 56.  Kim, 632 F.3d at 719; Barnes v. District of Colombia, 242 F.R.D. 113, 

116 (D.D.C. 2007).  See 5C CHARLES ALAN WRIGHT, ARTHUR R. MILLER ET AL., FEDERAL 

PRACTICE & PROCEDURE § 1366 (3d ed. 2013) (“As soon as a motion to dismiss under Rule 

12(b)(6) is converted into a motion for summary judgment by the district judge, the requirements 

of Rule 56 become operable and the matter proceeds as would any motion made directly under 

that rule.”).14   

Among those protections is Federal Rule of Civil Procedure 56(d), which allows the 

nonmovant to “show[ ] by affidavit or declaration that, for specified reasons, it cannot present 

facts essential to justify its opposition.”  If such a showing is made, the Court is authorized to, 

among other things, defer consideration of the converted summary judgment motion, deny the 

motion, or allow the movant “time to obtain affidavits or declarations or to take discovery.”  Id.  

See Baker v. Henderson, 150 F. Supp. 2d 13, 16 (D.D.C. 2001) (“When a district court converts 

a Rule 12(b)(6) motion to one for summary judgment, it must allow all parties a reasonable op-

                                                            
14 Indeed, it is reversible error for the Court to consider materials outside the pleadings 

without notifying the parties and soliciting further submissions on the disputed factual question.  
Anderson, 477 U.S. at 250 n.5 (1986).  See also Convertino v. Department of Justice, 684 F.3d 
93, 99 (D.C. Cir. 2012) (“While the district court enjoys broad discretion in structuring discov-
ery, . . . summary judgment is premature unless all parties have had a full opportunity to conduct 
discovery.” (citation and internal quotation marks omitted)); United States v. Government Acqui-
sitions, Inc., 858 F. Supp. 2d 79, 85 (D.D.C. 2012) (“Rule 56(d) exists to ensure that the non-
moving party isn’t ‘railroaded’ by the moving party . . . .” (citing Celotex Corp. v. Catrett, 477 
U.S. 317, 326 (1986))). 
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portunity to present all material made pertinent to such a motion by Rule 56, and a chance to 

pursue reasonable discovery.”).  Cf. Barnes, 242 F.R.D. at 116 (converted summary judgment 

motion should be denied as premature “when the discovery process, which has [ ] not even 

commenced, might yield additional facts that would guide the Court's decision as to the merits of 

plaintiffs’ . . . claims”). 

 In their Rule 12(b)(6) motion to dismiss Plaintiffs’ breach of fiduciary duty claim, the 

FHFA Defendants have relied upon matters outside the pleadings.  Plaintiffs have alleged that 

the Net Worth Sweep did not serve or advance any legitimate interest of Fannie, Freddie, or their 

private shareholders, and was designed instead to serve only the interests of the Federal Gov-

ernment at the expense of the Enterprises and their shareholders.15  The FHFA Defendants have 

responded to Plaintiffs’ well-pled factual allegations by disputing them on the merits.16  They 

assert primarily that Plaintiffs’ breach of fiduciary duty count fails to state a claim because the 

decision to institute the Net Worth Sweep was “consistent with, and undertaken to promote, the 

public missions in the [Fannie and Freddie] charters and HERA.”  FHFA Br. 56.  Integral to this 

claim are the FHFA Defendants’ factual assertions that the purpose of the Net Worth Sweep was 
                                                            

15 In particular, Plaintiffs have alleged, among other things, that (1) FHFA used its con-
trol over Fannie and Freddie to agree to and implement the Net Worth Sweep, Complaint ¶ 139; 
(2) as a federal agency, FHFA was interested in, and benefited from, the Net Worth Sweep, 
which essentially expropriated for the Government Fannie’s and Freddie’s entire net worth, id. ¶ 
140; (3) FHFA had a conflict of interest with respect to the Net Worth Sweep transaction, which 
amounted to self-dealing, id. ¶ 141; (4) Defendants’ purpose in implementing the Net Worth 
Sweep was to ensure “that every dollar of earnings that Fannie Mae and Freddie Mac generate 
will be used to benefit taxpayers,” id. ¶ 71; (5) the Net Worth Sweep constituted waste, gross 
and palpable overreaching, and an abuse of discretion, id. ¶ 143; and (6) the Net Worth Sweep 
did not further any valid business purpose or legitimate business objective of Fannie or Freddie, 
did not reflect FHFA’s good faith business judgment regarding Fannie’s or Freddie’s best inter-
ests, and was grossly unfair to the Enterprises and their preferred shareholders, id. ¶ 144.   

16 We focus herein on the FHFA’s arguments with respect to breach of fiduciary claim 
because the Fairholme complaint alleges such a claim only against FHFA.  See Complaint ¶¶ 
136-145.   
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to end “the circular practice of the Enterprises drawing funds from Treasury merely to make div-

idend payments to Treasury,” because it “threatened to erode the amount of the Treasury com-

mitment available to” Fannie and Freddie under the PSPAs.  Id. (emphasis in original).  They 

further assert that this “potential erosion was the source of growing concern to the housing fi-

nance markets because it exposed the Enterprises to greater risk and increased the potential for 

instability in housing finance.”  Id.  See also id. at 23-25.    

 Not only are the FHFA Defendants’ factual contentions regarding the purposes underly-

ing the Net Worth Sweep outside the well-pled allegations of Plaintiffs’ complaint, they are also 

in direct conflict with those allegations.  Thus, the Court must either disregard those contentions 

in connection with its review of the FHFA Defendants’ motion to dismiss the fiduciary duty 

claim, or it must treat the motion as one for summary judgment.17 

Given that FHFA Defendants’ rely upon factual assertions that are outside of and incon-

sistent with the pleadings, and that Plaintiffs have not had any opportunity to test those assertions 

through discovery, the standards for relief under Rule 56(d) have been satisfied.  And the Court 

must take a “generous approach” toward Plaintiffs’ invocation of Rule 56(d).  Convertino, 684 

                                                            
17 It matters not at all that in making these factual contentions regarding the purpose of 

the Net Worth Sweep, the FHFA Defendants do not directly cite to any supporting documenta-
tion or other materials.  See FHFA Br. 56.  The moving party cannot avoid Rule 12(d) and 56(d) 
simply by making unsupported disputed factual assertions in its motion rather than through sup-
porting affidavits or documentation.  See, e.g., Kostrzewa v. City of Troy, 247 F.3d 633, 643-44 
(6th Cir. 2001) (reversing order granting Rule 12(b)(6) motion because the district court relied 
upon defendants’ factual assertions made in the body of their motion to dismiss but did not con-
vert the motion and afford plaintiffs discovery); Friedl v. City of New York, 210 F.3d 79, 83-84 
(2d Cir. 2000) (A district court must convert a motion to dismiss for failure to state a claim into a 
motion for summary judgment if the court “relies on factual allegations contained in [the defend-
ant’s] legal briefs or memoranda.”); Fonte v. Board of Managers of Cont’l Towers Condo., 848 
F.2d 24, 25 (2d Cir. 1988) (“Factual allegations contained in legal briefs or memoranda are also 
treated as matters outside the pleading for purposes of Rule 12(b).  Thus, it would [ ] have been 
error for the court to consider the factual allegations contained in the plaintiffs’ memorandum of 
law without converting the motion to one for summary judgment.”). 
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F.3d at 102 (citing Berkeley v. Home Ins. Co., 68 F.3d 1409, 1414 (D.C. Cir. 1995)).  A Rule 

56(d) motion “requesting time for additional discovery should be granted ‘almost as a matter of 

course unless the non-moving party has not diligently pursued discovery of the evidence.’ ”  

Convertino, 684 F.3d at 99 (citing Berkeley, 68 F.3d at 1414).  See also Dinkel v. Medstar 

Health, Inc., 286 F.R.D. 28, 31 (D.D.C. 2012). 

To obtain relief under Rule 56(d), a party must submit an affidavit or declaration that 

“states with sufficient particularity . . . why additional discovery is necessary.”  Convertino, 684 

F.3d at 99 (brackets and internal quotation marks omitted).  The declaration must satisfy three 

criteria.  First, “it must outline the particular facts [the Rule 56(d) movant] intends to discover 

and describe why those facts are necessary to the litigation.”  Id.  Second, “it must explain ‘why 

[he] could not produce [the facts] in opposition to the motion’ ” for summary judgment.  Id. (al-

terations in original) (citing Carpenter v. Fed. Nat’l Mortg. Ass’n, 174 F.3d 231, 237 (D.C. Cir. 

1999)).  Finally, the movant “must show the information is in fact discoverable.”  Id. at 100.  See 

also Messina v. Krakower, 439 F.3d 755, 762 (D.C. Cir. 2006).  As discussed below and in the 

supporting declaration of Vincent J. Colatriano (“Colatriano Dec.”) (attached hereto as Exhibit 

4), all three factors are established here. 

First, Plaintiffs have identified the particular factual assertions about which they seek dis-

covery and why those facts are necessary to the litigation.  Of course, Plaintiffs are not required 

at this stage to provide a comprehensive discovery plan.  But we have established that discovery 

is likely to disclose information highly relevant to the disputed question of why the FHFA en-

tered into the Third Amendment, and whether it acted independently, or at the direction of 

Treasury, in agreeing to the Net Worth Sweep.  In particular, discovery is likely to disclose in-

formation (beyond the self-serving and post hoc information that the FHFA Defendants chose to 
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include in their “document compilation”) relevant to the FHFA Defendants’ assertions that the 

Net Worth Sweep was necessary to address concerns regarding the “potential erosion,” FHFA 

Br. 56, in Treasury’s financial commitment under the PSPAs allegedly threatened by Treasury’s 

circular practice of loaning funds to Fannie and Freddie in order to finance the dividends that 

were then to be paid back to Treasury.  Such information is likely to include communications 

and documents of FHFA, Treasury, and other Government agencies concerning the agencies’ 

analyses of the financial and other considerations implicated by the decision to enter into the Net 

Worth Sweep, including internal projections of Fannie’s and Freddie’s expected financial per-

formance and profitability,18 as well as the FHFA’s consideration of alternatives to the Net 

Worth Sweep that could address the supposed concerns regarding the erosion of Treasury’s 

commitment.  See Colatriano Dec. ¶¶ 6-10.  Also directly relevant to these disputed factual is-

sues is information relating to any other purposes that Defendants may have had in instituting the 

Net Worth Sweep. 

The FHFA Defendants are virtually certain to be in possession of evidence – e-mails and 

other communications and documents – regarding the above matters, all of which are of course 

directly relevant to the issue of whether the FHFA violated its fiduciary duties.  It is certain  – 

                                                            
18 It is true that Defendants have included some summaries of some financial projections 

in the materials that they chose to include in the Treasury administrative record and the FHFA 
“document compilation” that they have filed with the Court.  As discussed in greater detail 
above, however, Defendants have excluded from the submitted materials many of the internal 
and external analyses on which the summaries they have provided were based.  In addition, as is 
also discussed in greater detail above, the materials provided include virtually nothing about the 
FHFA’s analysis of and projections concerning the Enterprises’ enormous deferred tax assets, 
even though the very fact that FHFA has allowed the Companies to recognize billions of dollars’ 
worth of their deferred tax assets means that they necessarily analyzed the expected profitability 
of the Companies and determined that the Companies would be highly profitable.  Nor has any 
explanation been provided as to why Treasury’s projections for Fannie’s future profitability were 
sharply reduced on the eve of the Net Worth Sweep.    
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not mere speculation – that Treasury, FHFA, and perhaps other Government agencies have con-

ducted financial analyses about the current and projected financial condition and earnings of 

Fannie and Freddie.  Id.  It is also a near-certainty that the FHFA and/or other agencies have 

formulated nonpublic long-term strategic plans for Fannie and Freddie, and it is highly likely as 

well that there are strategy documents and communications between and among Treasury, 

FHFA, and other Government agencies and officials that will disclose what role Treasury played 

in FHFA’s decision to enter into the Third Amendment.  Id.  Plaintiffs should be afforded the 

opportunity, through targeted written discovery, document requests, and depositions of knowl-

edgeable witnesses (including depositions noticed pursuant to Federal Rule of Civil Procedure 

30(b)(6)), to develop evidence bearing upon these critical matters.   

With respect to the second criterion that should be addressed in a Rule 56(d) request, 

Plaintiffs have not been able to obtain any of the evidence discussed above, because discovery 

has not yet begun, and the information discussed above is not publicly available.  Therefore, 

Plaintiffs’ failure thus far to discover this information is not “the product of a ‘lack of dili-

gence.’ ”  Convertino, 684 F.3d at 100 (quoting Berkeley, 68 F.3d at 1414).  See Colatriano Dec. 

¶ 11. 

Finally, the information we seek “is in fact discoverable.”  Id.  In the circumstances of 

this case, this factor overlaps substantially with the first.  “Where, as here, no privilege or other 

bar to disclosure has been asserted and the information is in the possession, custody, or control of 

one of the parties, this inquiry effectively merges with the question of whether the sought-after 

discovery is ‘necessary to the litigation.’ ”  Dinkel, 286 F.R.D. at 33 (quoting Convertino, 684 

F.3d at 100).  Thus, for the same reasons that Plaintiffs clearly satisfy the first criterion, they 

clearly satisfy this one as well. 
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In sum, the FHFA Defendants’ reliance upon matters outside the pleadings in support of 

their Rule 12(b)(6) motion to dismiss Plaintiffs’ breach of fiduciary duty claim converts that mo-

tion into a motion for summary judgment.  Under Rule 56(d), Plaintiffs are in that event entitled 

to take discovery relating to their breach of fiduciary duty claim. 

IV. THE COURT SHOULD NOT AWAIT RESOLUTION OF DEFEND-
ANTS’ JURISDICTIONAL ARGUMENTS BEFORE ADDRESSING 
THE MATTERS RAISED IN THIS MOTION 

Defendants may argue that this Court should defer consideration of whether Plaintiffs are 

entitled to discovery, or to supplementation of Defendants’ record submissions, until the Court 

resolves Defendants’ argument that this Court lacks jurisdiction over Plaintiffs’ claims.  Plain-

tiffs submit, and will show in their response to Defendants’ dispositive motions, that Defendants’ 

jurisdictional arguments are meritless, and that this Court clearly has jurisdiction to address and 

resolve Plaintiffs’ claims for relief.  But even leaving aside the substantive merit of Defendants’ 

jurisdictional arguments, the Court should not defer consideration of the issues raised in this mo-

tion until it has addressed those arguments. 

As an initial matter, there is considerable overlap between Defendants’ jurisdictional ar-

guments and its arguments on the merits.  Defendants’ primary jurisdictional argument is their 

contention that Plaintiffs’ claims are barred by 12 U.S.C. § 4617(f), which provides that “no 

court may take any action to restrain or affect the exercise of powers or functions of [FHFA] as a 

conservator.”  See FHFA Br. 19-32; Treas. Br. 21-29.  But both sets of Defendants concede that 

section 4617(f) does not bar relief when the FHFA is acting in excess of its statutory powers.  

See FHFA Br. 21; Treas. Br. 23.  Both the Treasury Defendants and the FHFA Defendants there-

fore devote the bulk of their jurisdictional argument to their defense of FHFA’s actions as within 

its statutory powers.  This defense is, in turn, devoted primarily to a justification of FHFA’s and 

Treasury’s decisions to agree to the Net Worth Sweep; integral to this justification are Defend-
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ants’ claims regarding their supposed desire to conserve Treasury’s financial commitment to 

Fannie and Freddie by eliminating the need for the Enterprises to draw funds from Treasury in 

order to pay dividends back to Treasury.  See FHFA Br. 22-26; Treas. Br. 24.   

There is obvious and substantial overlap between this “jurisdictional” argument and De-

fendants’ merits arguments defending the Net Worth Sweep.  Where, as here, the jurisdictional 

issues are inextricably intertwined with the merits of the cause of action, jurisdictional motions, 

even when denominated as motions under Rule 12(b)(1), are more properly treated as motions 

for summary judgment.  See Loughlin v. United States, 230 F. Supp. 2d 26, 36-37 (D.D.C. 2002); 

American Farm Bureau v. EPA, 121 F. Supp. 2d 84, 104 (D.D.C. 2000).  In these circumstances, 

discovery and supplementation of the record should be allowed to proceed, so that the overlap-

ping jurisdictional and merits issues can be decided on an appropriate record.  See Unite Here 

Local 25 v. Madison Ownership, LLC, 850 F. Supp. 2d 219 (D.D.C. 2012) (“[W]here the juris-

dictional question is closely intertwined with the merits of the case, the D.C. Circuit has instruct-

ed that it is appropriate for a court to allow discovery to proceed, and to consider the issue of 

subject matter jurisdiction on a motion for summary judgment thereafter.” (citing Herbert v. Na-

tional Acad. of Scis., 974 F.2d 192, 198 (D.C. Cir. 1992))). 

Moreover, considerations of efficiency and judicial economy strongly support allowing 

the requested discovery and supplementation of the record to proceed now.  Defendants have 

chosen to raise both jurisdictional and merits issues in their dispositive motions, and the parties 

have agreed to a schedule whereby those issues would be briefed and argued on a consolidated 

basis.  This makes sense in light of the overlap between the jurisdictional and merits issues raised 

in Defendants’ motions.  By the time these motions are argued in June of this year, these cases 

will have been pending for almost a year.  Between now and June, there is ample time to com-
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plete the limited discovery and record supplementation that Plaintiffs are seeking.  In these cir-

cumstances, it would be inefficient and potentially wasteful to defer consideration of Plaintiffs’ 

request until such time as the Court decides (as Plaintiffs are confident it will) that Defendants’ 

jurisdictional arguments are meritless.19     

V. THE COURT SHOULD SUSPEND BRIEFING ON DEFENDANTS’ DISPOS-
ITIVE MOTIONS, AND SHOULD SCHEDULE A STATUS CONFERENCE 

 
Finally, the briefing schedule in this case was established, by agreement of the parties, 

before Defendants had filed their administrative records and dispositive motions, which have ne-

cessitated this motion.  Accordingly, the Court should suspend the briefing schedule until such 

time as the Court has had an opportunity to consider and decide this motion, and if this motion is 

granted, until such time as Defendants have supplemented their deficient administrative record 

submissions and have provided the limited discovery sought by Plaintiffs in order to adequately 

and fully respond to Defendants’ dispositive motions.  Under the current briefing schedule, 

Plaintiffs’ brief is due on February 19.  It would be inefficient, for both the parties and the Court, 

to require Plaintiffs to respond to Defendants’ dispositive motions before this Court has resolved 

the issues raised in this motion and, if the motion is granted, before Plaintiffs have had the bene-

fit of any supplementation and/or discovery allowed by the Court. 

As discussed, the supplementation and discovery relating to the administrative records 

can be completed within a few weeks, and the limited discovery relating to Plaintiffs’ breach of 

                                                            
19 Defendants have also suggested that this motion may be premature or inappropriate be-

cause the stipulated briefing schedule makes clear that briefing on any dispositive motion filed 
by Defendants was without prejudice to any Rule 56(d) request by any plaintiff.  Any such sug-
gestion would be meritless.  Plaintiffs certainly did not waive their right to file a motion seeking 
supplementation of the records or discovery under Rule 56(d) before they were required to file 
their brief on the merits.  And it would make little sense to force Plaintiffs essentially to file two 
merits briefs:  one before having the benefit of properly prepared and produced administrative 
records and the discovery to which Plaintiffs are entitled, and one after.  
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fiduciary duty claim can likely be completed within a few months at most.  In these circumstanc-

es, Plaintiffs request that Plaintiffs be allowed to file their response to Defendants’ dispositive 

motions, and any cross-motion, within two weeks of the completion of any supplementation and 

discovery allowed by the Court.20   

  In any event, Plaintiffs believe it would be productive for the Court to schedule a status 

conference to address the above scheduling issues, and any other logistical/scheduling issues, 

implicated by this motion. 

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court enter an order (1) 

ordering supplementation of the record submissions prepared and filed by both sets of Defend-

ants; (2) allowing Plaintiffs to take limited discovery into the completeness of the records filed 

by Defendants;  (3) allowing Plaintiffs to take discovery, pursuant to Federal Rule of Civil Pro-

cedure 56(d), necessary to allow Plaintiffs to present facts essential to their opposition to the 

FHFA Defendants’ pending motion for summary judgment with respect to Plaintiffs’ claim for 

breach of fiduciary duty; and (4) suspending briefing on Defendants’ dispositive motions until 

such supplementation of the records and limited discovery is completed.  Plaintiffs also respect-

fully request that the Court schedule a status conference, at the Court’s earliest convenience, to 

address the issues raised by this motion. 

 
 
 
 
 
 

                                                            
20 Plaintiffs request that in the event the Court denies this motion, Plaintiffs be allowed to 

file their response to Defendants’ dispositive motions within one week of that denial. 
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Date: February 12, 2014    Respectfully submitted,  

 
 

/s/ Charles J. Cooper 
Charles J. Cooper (Bar No. 248070) 
ccooper@cooperkirk.com  
Vincent J. Colatriano (Bar No. 429562)  
David H. Thompson (Bar No. 450503)  
Peter A. Patterson (Bar No. 998668) 
COOPER & KIRK, PLLC 
1523 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
(202) 220-9600 
(202) 220-9601 (fax) 
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