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ARGUMENT 

I. FAIRHOLME’S MOTION IS NOT BARRED UNDER THE 
STIPULATED BRIEFING SCHEDULE 

Lacking (as we discuss below) any meritorious objection to Fairholme’s demonstration of 

why both supplementation of Defendants’ document submissions and limited discovery are ap-

propriate, Defendants engage in  a sustained effort to convince the Court that it should not even 

consider the merits of Fairholme’s Motion.  Defendants’ first attempt to avoid such scrutiny 

comes in the form of their complaint that the Motion conflicts with the agreed-upon briefing 

schedule.  Treas. Opp. 10-11; FHFA Opp. 13.1  Notably, no Defendant can point to any provision 

in the scheduling order that precludes the relief Fairholme seeks.  The most they can do is point 

to a provision that explicitly preserves Fairholme’s right to seek discovery, and argue that that 

provision somehow renders Fairholme’s decision to seek to invoke that right at this time not only 

premature, but improper.2  Defendants’ argument is meritless. 

The order provides only that the briefing schedule was “without prejudice to the parties’ 

rights to oppose any summary judgment motions under Federal Rule of Civil Procedure 56(d), in 

whole or in part, on the ground that further factual development is needed.”  Order Regarding 

Briefing Schedule In All Cases at 2 (Doc. 21) (Nov. 18, 2013).  Nothing in this provision waives 

Fairholme’s right, once it received Defendants’ facially deficient administrative records and dis-

positive motions relying on those records and on disputed assertions of fact, from seeking sup-
                                                 

1 We refer to Fairholme’s Opening brief in support of their motion (Doc. 32, Feb. 12, 
2014) as “Motion,” to the Treasury Defendants’ opposition to the Motion (Doc. 33, March 4, 
2014) as “Treas. Opp.,” and to the FHFA Defendants’ opposition to the Motion (Doc. 34, March 
4, 2014) as “FHFA Opp.”  We also cite to the brief in support of the Treasury Defendants’ pend-
ing dispositive motion (Doc. 27-1, Jan. 17, 2014) as “Treas. Mot.” and to the brief in support of 
the FHFA Defendants’ pending dispositive motion (Doc. 29, Jan. 17, 2014) as “FHFA Mot.”  

2 Interestingly, while the Treasury Defendants argue primarily that Fairholme’s Motion is 
premature, elsewhere they complain that it came too late.  See Treas. Opp. 28. 
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plementation of the record and limited discovery before filing its response to the motions.   

The Treasury Defendants suggest that Fairholme’s motion reflects its attempt to get two 

cracks, instead of one, at an opposition to Defendants’ dispositive motions.  Treas. Opp. 10.  Pre-

cisely the opposite is true.  It is Defendants, not Fairholme, who apparently believe that it some-

how makes sense for Fairholme to file a full opposition to the dispositive motions now, before 

having access to the record supplementation and the discovery to which it is entitled, and for it to 

file a second opposition later, after it has had the benefit of such supplementation and discovery.  

The much more efficient course would be for the Court to address whether Fairholme is indeed 

entitled to the information needed to respond fully to the numerous arguments Defendants chose 

to include in their omnibus dispositive motions.  Significantly, no Defendant suggests that such a 

procedure would prejudice them in any way.  That fact alone should end the inquiry.3   

II. THE COURT SHOULD NOT AWAIT RESOLUTION OF 
DEFENDANTS’ JURISDICTIONAL ARGUMENTS BEFORE 
DECIDING FAIRHOLME’S MOTION 

Defendants next contend that the Court should at least reach their jurisdictional argu-

ments without wading into the issues raised by Fairholme’s Motion.  See Treas. Opp. 11-16; 

FHFA Opp. 13-15, 17-23, 25-28.  Defendants’ arguments fail for several independent reasons. 

1. To begin with, even assuming that Defendants’ jurisdictional arguments are both 

purely legal and colorable – which they are not – they present no obstacle to the limited relief 

Fairholme seeks.  Defendants have chosen to file omnibus dispositive motions, including re-

quests in the alternative for summary judgment, that assert a wide variety of defenses against 

                                                 
3 Although Fairholme’s Motion is not foreclosed by, or inconsistent with, the scheduling 

order, even if it was, the facts here provide ample good cause for the Court to deviate from that 
order by addressing and resolving Fairholme’s Motion at this time rather than requiring Fair-
holme to make all of the same points in its opposition to Defendants’ dispositive motions. 
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Fairholme’s claims.  It is undisputed, and indisputable, that a central feature of Defendants’ mo-

tions is their attempt to provide a justification, on the merits, for the Net Worth Sweep.  That jus-

tification, in turn, is premised in large part on Defendants’ disputed characterization of the 

Treasury’s and FHFA’s reasons for implementing a new dividend scheme, see, e.g., Treas. Opp. 

3-5; FHFA Opp. 9-12 – a characterization that Fairholme maintains is pretextual. 

Where, as here, Defendants have chosen to file omnibus motions that largely depend on 

Defendants’ factual assertions, the Court need not and ought not halt progress in this case to 

pluck out of the motions discrete legal issues for briefing and resolution in isolation.4  Defend-

ants have cited to no decision that would require such an inefficient course of action.  Rather, the 

Court should defer ruling on such issues until the completion of the requested supplementation of 

the record and discovery on the disputed factual assertions, so that each entire omnibus motion 

may be resolved at one time.  At a minimum, if the Court is inclined to decide such legal issues 

now, it should permit the requested supplementation and discovery to go forward while those 

issues are briefed and resolved. 

2. Even considered on their own terms, however, Defendants’ “threshold” jurisdic-

tional arguments lack merit under settled precedent.  Moreover, despite Defendants’ claims to 

the contrary, their attacks on this Court’s jurisdiction clearly depend in large part on Defendants’ 

own characterization of disputed facts as to which Fairholme seeks discovery. 

Defendants’ primary jurisdictional argument is that Fairholme’s claims are barred as a 

matter of law by Section 4617(f) of the Housing and Economic Recovery Act of 2008 (“HE-

RA”), 12 U.S.C. § 4617(f), which provides that “no court may take any action to restrain or af-

                                                 
4 See 5C CHARLES ALAN WRIGHT, ARTHUR R. MILLER ET AL., FEDERAL PRACTICE & 

PROCEDURE § 1366 (3d ed. 2013) (court may convert a motion to dismiss where discovery is de-
sirable and conversion is “likely to facilitate the disposition of the action”).   
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fect the exercise of powers or functions of [FHFA] as a conservator . . . .”  See FHFA Opp. 17-

23, 26-27; Treas. Opp. 12-14.  The FHFA Defendants go so far as to say that Section 4617(f) 

presents a “facial” challenge to this Court’s jurisdiction, FHFA Opp. 26-27, and precludes any 

inquiry into whether Defendants implemented the Net Worth Sweep solely for the plainly unlaw-

ful purpose of expropriating hundreds of billions of dollars of Fannie Mae’s and Freddie Mac’s 

positive net worth, as well as every penny of the Companies’ future net earnings.  Id. at 17-23. 

The breathtaking scope of the immunity that Defendants claim under Section 4617(f) can 

be squared with neither the law nor the theory underlying Defendants’ dispositive motions.  As 

we’ve discussed, Motion 34-35, Defendants concede that section 4617(f) does not bar relief 

when the FHFA is acting clearly in excess of its statutory powers.  See FHFA Mot. 21; Treas. 

Mot. 23.  In keeping with this concession, Defendants attempt at great length, both in their dis-

positive motions and their oppositions to the Motion, to justify the Net Worth Sweep as neces-

sary to conserve Treasury’s financial commitment to Fannie and Freddie by eliminating the so-

called “death spiral” caused by the Companies’ “circular” process of drawing funds from Treas-

ury in order to pay 10% cash dividends to Treasury.  See FHFA Mot. 22-26; Treas. Mot. 24.   

Thus, the FHFA Defendants asserted, in connection with their Section 4617(f) argument, 

the following factual justifications for the Net Worth Sweep: (1) by executing the Net Worth 

Sweep, FHFA “preserved and effectively extended the finite Treasury funds that can be drawn 

by the Enterprises, which was essential to ensuring the safety and soundness of the Enterprises 

and well within the core functions of the Conservator,” FHFA Mot. 22-23; (2) at the time the Net 

Worth Sweep was instituted, the existing dividend regime “raised concerns in the marketplace 

over the adequacy of the remaining Treasury funds,” id. at 24; (3) the FHFA as conservator en-

tered into the Net Worth Sweep “with the specific purpose of arresting this erosion of Treasury’s 
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commitment, as well as public confidence,” id. at 25; (4) the Net Worth Sweep “successfully re-

solved a very real problem – drawing funds from Treasury to pay the 10% dividend to Treasury 

– that threatened to drain the Treasury commitment and disrupt the housing market that FHFA is 

charged to protect,” id. at 26; and (5) by executing the Net Worth Sweep, FHFA “agreed to 

transfer an Enterprise asset – potential future profits – to Treasury in exchange for relief from an 

obligation – 10% dividends – in order to minimize the possibility that the Enterprises would ex-

haust the Treasury commitment and thereby maximize the possibility that the Enterprises would 

survive and avoid receivership,” id. at 27.  Similarly, the Treasury Defendants contended, in 

connection with their Section 4617(f) argument, that the Net Worth Sweep was within FHFA’s 

statutory powers because it supposedly “ended the need for the [Enterprises] to draw funds from 

Treasury to pay dividends to Treasury, and materially reduced the risk that the [Enterprises] 

would be insolvent in the future.”  Treas. Mot. 24.  See also id. at 28-29. 

Even in their oppositions to the Motion, in which they contend that such factual issues are 

irrelevant to the jurisdictional inquiry and to Fairholme’s entitlement to discovery, Defendants 

nonetheless double down on their reliance on these factual assertions for purposes of their Sec-

tion 4617(f) argument.  See, e.g., Treas. Opp. 2-5; FHFA Opp. 7-12, 23 n.12.  Indeed, the FHFA 

Defendants argue that the Court can resolve this jurisdictional argument “based on” their charac-

terization of the facts regarding the need for and purpose of the Net Worth Sweep.  FHFA Opp. 

17.  Contrary to the FHFA Defendants’ suggestion, id., the “facts” relating to the need for and 

purpose of the Net Worth Sweep are not “undisputed.”  Fairholme maintains, for example, that it 

was obvious when the Net Worth Sweep was announced that the Companies would be able to 

pay dividends under the prior arrangement for the foreseeable future and that Defendants’ im-

plausible claims to the contrary were a pretext for seizing the hundreds of billions of dollars the 

Case 1:13-cv-01053-RCL   Document 36   Filed 03/13/14   Page 9 of 29



   

6 
 

Companies would soon generate.  See Motion 8-11; Fairholme Compl. ¶¶ 56-59. 

Nor can the FHFA Defendants excuse their reliance on their version of such disputed 

“facts” by claiming that they are based on documents of which the Court may take judicial no-

tice.  See FHFA Opp. 16-17.  They ask the Court to take judicial notice not of the fact that cer-

tain documents make certain statements regarding the need for and purposes of the Net Worth 

Sweep, but rather of the truth of such statements.  When such statements go to the heart of dis-

puted questions of fact, judicial notice is not proper.5   

In short, Defendants’ own arguments under Section 4617(f) plainly put at issue disputed 

factual questions going to the justification for the Net Worth Sweep – the perceived problems 

that the Net Worth Sweep was designed to address, other alternatives that could address such 

supposed needs and problems, and FHFA’s and Treasury’s asserted purposes in implementing 

the Net Worth Sweep.  These factual questions indisputably go to the substantive merits of Fair-

holme’s challenges to the Net Worth Sweep and are questions on which Fairholme is entitled to 

discovery.  And it is clear on the face of Defendants’ own filings in this Court that the jurisdic-

tional issues are inextricably intertwined with the merits of the cause of action.  See Motion 35 

(citing cases).  “[W]here the jurisdictional question is closely intertwined with the merits of the 

case, the D.C. Circuit has instructed that it is appropriate for a court to allow discovery to pro-

ceed, and to consider the issue of subject matter jurisdiction on a motion for summary judgment 

thereafter.”  Unite Here Local 25 v. Madison Ownership, LLC, 850 F. Supp. 2d 219 (D.D.C. 

2012) (citing Herbert v. National Acad. of Scis., 974 F.2d 192, 198 (D.C. Cir. 1992)). 

                                                 
5 See Leftwich v. Gallaudet Univ., 878 F. Supp. 2d 81, 93 n.5 (D.D.C. 2012); In re XM 

Satellite Radio Holdings Sec. Litig., 479 F. Supp. 2d 165, 174 n.8 (D.D.C. 2007); In re Apple 
iPhone Antitrust Litig., No. 11-6714, 2013 WL 4425720, at *9 (N.D. Cal. Aug. 15, 2013).  Cf. 
FED. R. EVID. 201(b) (court “may judicially notice a fact that is not subject to reasonable dis-
pute.”). 
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The FHFA Defendants also argue at length that whether FHFA had an “ulterior” motive 

in implementing the Net Worth Sweep, in addition to its alleged desire to avoid the “circularity” 

problem arising under the previous dividend regime, is irrelevant to the Section 4617(f) inquiry.  

FHFA Opp. 17-23.  But even leaving aside that, as discussed, the FHFA Defendants’ jurisdic-

tional arguments themselves put at issue FHFA’s purposes in implementing the Net Worth 

Sweep, the FHFA Defendants misapprehend the nature of Fairholme’s claims.  Fairholme does 

not contend simply that FHFA acted with an “ulterior motive” or “improper purpose” in taking 

action that was otherwise within its statutory powers as conservator (although the facts amply 

support such a contention), but rather that the Net Worth Sweep was clearly outside FHFA’s 

statutory powers.  Whether FHFA was acting as a “conservator” or outside of its statutory man-

date is, all agree, at the core of the Section 4617(f) jurisdictional inquiry.  Fairholme has alleged 

that by sweeping Fannie’s and Freddie’s entire net worth into Treasury without securing any cor-

responding benefit to the Enterprises, the Net Worth Sweep was directly contrary to FHFA’s 

statutory duties, under 12 U.S.C. § 4617(b)(2), to take actions “necessary to put the regulated 

entit[ies] in sound and solvent condition” and to “preserve and conserve the[ir] assets and prop-

erty.”  See Fairholme Compl. ¶ 89.  Fairholme has also alleged that because the Net Worth 

Sweep was explicitly designed to further FHFA’s plan to wind down Fannie and Freddie, a pow-

er that HERA reserves to a receiver and not a conservator, it exceeded FHFA’s powers as con-

servator.  See id. ¶ 87.  And Fairholme has alleged that FHFA violated HERA by acting as con-

servator at the direction of Treasury in implementing the Net Worth Sweep.  See id. ¶ 92.  Cf. 12 

U.S.C. § 4617(a)(7) (FHFA as conservator “shall not be subject to the direction or supervision of 

any other agency of the United States”).   

Fairholme’s contentions that the Net Worth Sweep clearly exceeds FHFA’s statutory 
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conservatorship powers themselves raise disputed factual questions regarding the circumstances 

underlying FHFA’s actions.  At a minimum, those contentions provide a more than colorable ba-

sis for this Court’s jurisdiction notwithstanding HERA’s bar on judicial review and thus further 

underscore that that Court need not delay the limited supplementation and discovery Fairholme 

seeks in light of Defendants’ challenges to jurisdiction. 

3. Defendants argue that this action is also barred by Section 4617(b) of HERA, 12 

U.S.C. § 4617(b), which they say “bars suits brought by shareholders for the duration of the con-

servatorship.”  Treas. Opp. 14.  See also FHFA Opp. 25.  Section 4617(b) presents no impedi-

ment to this Court’s jurisdiction, as the law is settled that shareholder suits are allowed where the 

conservator labors under a manifest conflict of interest.6  Indeed, the very decision cited by De-

fendants acknowledges the applicability of such a common-sense conflict of interest exception 

under HERA.  See Kellmer v. Raines, 674 F.3d 848, 850 (D.C. Cir. 2012) (“[A]bsent a manifest 

conflict of interest by the conservator not at issue here, the statutory language bars shareholder 

derivative actions.”).  Defendants have not cited to any authority holding that under HERA, the 

appointment of a conservator bars suits by shareholders even when the conservator has a mani-

fest conflict of interest.  There can be no serious question that FHFA labors under a direct con-

flict of interest in this case, which challenges an arrangement in which one arm of the federal 

government, FHFA, acting together with another closely related arm of the federal government, 

Treasury, set up a regime under which FHFA as conservator for the Enterprises forever trans-

ferred to Treasury the Enterprises’ entire net worth, amounting to hundreds of billions of dollars.  

If the term “manifest conflict of interest” has any meaning at all, it describes the facts here. 

                                                 
6 See, e.g., First Hartford Corp. Pension Plan & Trust v. United States, 194 F.3d 1279, 

1283, 1295-96 (Fed. Cir. 1999) (interpreting analogous statute governing FDIC as conserva-
tor/receiver); Delta Savings Bank v. United States, 265 F.3d 1017, 1021-24 (9th Cir. 2001).   
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4. Finally, the Treasury Defendants similarly claim that Fairholme lacks prudential 

standing under the so-called “shareholder standing” rule.  Treas. Opp. 15-16.  But they cite to no 

authority which holds or suggests that such a rule has any application in the context of a claim 

under the Administrative Procedures Act (“APA”).  Even leaving that point aside, the sharehold-

er standing rule does not foreclose “a shareholder with a direct, personal interest in a cause of 

action [from bringing] suit even if the corporation’s rights are also implicated.”  Franchise Tax 

Bd. v. Alcan Aluminum Ltd., 493 U.S. 331, 336 (1990).7  Because Fairholme has asserted direct 

claims for breach of fiduciary duty, breach of contract, and breach of the implied covenant of 

good faith and fair dealing, this exception to the shareholder standing rule applies here. 

III. SUPPLEMENTATION OF DEFENDANTS’ DOCUMENT 
SUBMISSIONS IS NECESSARY 

Supplementation of the administrative record is necessary because Defendants’ submis-

sions do not contain all documents and materials that Defendants directly or indirectly consid-

ered.  Contrary to Defendants’ assertions, Fairholme has made the showing necessary to over-

come “the standard presumption” that Treasury “ ‘properly designated the Administrative Rec-

ord,’ ” Amfac Resorts, LCC v. Dep’t of Labor, 143 F. Supp. 2d 7, 12 (D.D.C. 2001) (quoting Bar 

MK Ranches v. Yuetter, 994 F.2d 735, 740 (10th Cir. 1993)) – a presumption that, as discussed 

below, does not even apply to FHFA in light of its concession that it did not create an adminis-

trative record in the first place. 

A properly designated administrative record must include “all documents and materials 

that the agency directly or indirectly considered.”  Pacific Shores Subdiv. v. United States Army 

Corps of Eng’rs, 448 F. Supp. 2d 1, 4 (D.D.C. 2006) (internal quotation marks omitted).  If an 

                                                 
7 See also In re Kaplan, 143 F.3d 807, 812 (3d Cir. 1998); Gaff v. FDIC, 814 F.2d 311, 

315 (6th Cir. 1987); Schaffer v. Universal Rundle Corp., 397 F.2d 893, 896 (5th Cir. 1968). 
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agency’s final decision was based “on the work and recommendations of subordinates, those ma-

terials should be included as well.”  Amfac Resorts, 143 F. Supp. 2d at 12; see also Styrene Info. 

& Research Ctr. v. Sebelius, 851 F. Supp. 2d 57, 61-65 (D.D.C. 2012).  Defendants do not dis-

pute these fundamental propositions of administrative law, but neither do they offer any explana-

tion for their decision to selectively withhold materials that the rest of the record makes clear 

were at least indirectly considered.  The Court should accordingly order Defendants to supple-

ment the record with the materials Fairholme has identified, including the following: 

Financial Projections and Associated Records.  The cornerstone of Defendants’ de-

fense of the Net Worth Sweep is their projections of Fannie’s and Freddie’s financial perfor-

mance, projections that underestimated the Companies’ net income by more than $100 billion 

over an 18 month period.  See Treas. MTD 16-18, 24-25, 49-55; FHFA MTD 15-16, 23-26, 64-

70.  But despite their heavy reliance on those facially flawed, and wildly inaccurate, projections, 

Defendants insist that they are entitled to withhold the most basic facts about the assumptions 

underlying the projections and how they should be interpreted.  Do Defendants’ projections ac-

count for the tens of billions of dollars of deferred tax assets, loan loss reserve releases, and set-

tlement proceeds that began to appear on the Companies’ balance sheets within months of the 

Net Worth Sweep?  Do they reflect the fact that the Companies had the contractual option to pay 

the Government dividends “in kind” (additional senior preferred stock) rather than in cash?  Did 

Defendants consult with outside advisors for independent financial analysis?  Was there any ef-

fort to correct for errors in FHFA’s wildly pessimistic October 2010 and 2011 projections, on 

which Treasury’s subsequent projections purport to rely?  See T3837, T3843.8  It is not hard to 

                                                 
8 Cited excerpts to Defendants’ administrative record submissions that were not original-

ly attached to Fairholme’s Motion are appended hereto as Exhibit 1. 

Case 1:13-cv-01053-RCL   Document 36   Filed 03/13/14   Page 14 of 29

todd Sullivan


todd Sullivan
it is amazing for them to be that far off…..

todd Sullivan

todd Sullivan

todd Sullivan



   

11 
 

infer the answers to those questions given that events would quickly prove that the projections 

dramatically undervalued the Companies.  But there is no reason for the Court to guess; this 

Court is entitled to know what the Defendants’ knew and considered in imposing the Net Worth 

Sweep, and Fairholme is entitled to an administrative record that allows it to understand the basis 

for Defendants’ conclusion that the Companies could not afford to pay the required dividends 

without a radical change to the Preferred Stock Purchase Agreements (“PSPAs”) that expropriat-

ed the entire value of private shareholders’ investments. 

The Treasury Defendants first resist their obligation to disclose those fundamental mate-

rials by claiming that they “were already incorporated in the material contained within the ad-

ministrative record.”  Treas. Opp. 18.  Not so.  As Fairholme has explained, Treasury’s adminis-

trative record selectively reveals the results of some financial projections while withholding oth-

ers and providing almost no information about how those results were reached.  Motion 17-18.  

At an absolute minimum, Defendants must disclose the Grant Thornton analysis and the “scenar-

ios developed by Treasury staff,” which are specifically cited in the administrative record as used 

to generate the forecasts on which Defendants so heavily rely.  See T3786, T3887, T3894. 

Nor is there any merit in Treasury’s claim, unsupported by citation to any case, that 

“[u]nder the governing case law, the administrative record . . . includes the most critical data the 

agency used in the disputed actions, and nothing more is needed.”  Treas. Opp. 19 (emphasis 

added).  To the contrary, “a complete administrative record should include all materials that 

might have influenced the agency’s decision,” Amfac Resorts, 143 F. Supp. 2d at 12 (emphasis 

added) (internal quotation marks omitted), not merely those the agency later deems “most criti-

cal.”  And far from being “disconnected from any practical reality,” Treas. Opp. 19, materials 

such as the analyses, models, and data at issue here are routinely disclosed by administrative 
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agencies in APA cases.  

Defendants try to change the subject by citing cases in which this Court has denied APA 

plaintiffs’ motions to supplement the record with “raw data.”  Treas. Opp. 19-20; FHFA Opp. 

31-32.  This is a red herring.  Unlike the plaintiffs in the cases Defendants cite, Fairholme is not 

requesting “raw data” that may or may not exist out of a “bare desire to replicate each calcula-

tion” the Defendants made.  District Hosp. Partners v. Sebelius, No. 11-0116, 2013 WL 

5273929, at *6 (D.D.C. Sept. 19, 2013); see Blue Ocean Inst. v. Gutierrez, 503 F. Supp. 2d 366, 

371 (D.D.C. 2007).  Rather, Fairholme is seeking what the plaintiffs in those cases already had: 

“detail sufficient to alert” the Court to “the nature of the judgment” the Defendants made.  Todd 

v. Campbell, 446 F. Supp. 149, 152 (D.D.C. 1978).9 

And lest the Defendants’ briefing give the misimpression that supplementation of the 

record with data is somehow specially disfavored, it bears emphasis that “data files and data 

analysis . . . are necessarily subject to the same standards governing supplementation of the ad-

ministrative record as reports, draft rules, or any other item of information.”  Banner Health v. 

Sebelius, 945 F. Supp. 2d 1, 27 (D.D.C. 2013).  Where, as here, models or data would reveal the 

basic assumptions that underlie a challenged administrative decision, this Court has not hesitated 

to supplement the record.  Id. at 33 (ordering supplementation with Excel files plaintiffs needed 

to make sense of apparent “discrepancies” in the administrative record); National Wilderness 

Inst. v. United States Army Corps of Eng’rs, No. 01-0273, 2002 WL 34724414, at *5 (D.D.C. 

Oct. 9, 2002) (ordering record supplemented with fish population data). 

                                                 
9 The Treasury Defendants cite two cases that are irrelevant.  Action for Children’s Tele-

vision v. FCC, 564 F.2d 458, 477 (D.C. Cir. 1977), explains when an agency must disclose its ex 
parte communications, and Checkosky v. SEC, 23 F.3d 452, 489 (D.C. Cir. 1994), describes the 
scope of the deliberative process privilege.  Neither concerns the extent to which an agency must 
include in the administrative record materials on which it directly or indirectly relied. 
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To illustrate its need for additional information about the projections and their discrepan-

cies, Fairholme observed that the administrative record is silent as to why projections for the 

Companies’ annual income for 2015 and beyond declined by approximately 50 percent between 

the June 2012 and July 2012 projections.  See Motion 18 (citing T3847 and T3889).  Attempting 

to explain the shift between June and July, the Treasury Defendants suggest that the June projec-

tions made more optimistic assumptions about the Companies’ guarantee fee revenues and the 

rate at which they would reduce their retained investment portfolios.  Treas. Opp. 21.  But the 

only citation they can muster in support of this theory is to a slide in the June presentation that 

says nothing about guarantee fees and that observes that the Companies were contractually re-

quired under the original PSPAs to reduce their investment portfolios by a minimum of 10 per-

cent per year.10  See T3841.  Nothing in the record, therefore, substantiates the Treasury Defend-

ants’ representations about the June projections. 

Also unavailing is the Treasury Defendants’ claim that the sudden change in the post-

2014 outlook is somehow explained by the June projection’s reliance on numbers from an Octo-

ber 2011 FHFA projection that only ran to the end of 2014.  See T1900, T3837.  And despite the 

Treasury Defendants’ nonsensical argument to the contrary, the decision about whether to use 

fiscal or calendar years cannot explain an approximate 50 percent decline in income for every 

year starting in 2015.  The Treasury Defendants’ halfhearted attempts to reconcile the June and 

July projections only further underscore the fact that they have not satisfied their obligation to 

submit “the whole record” for judicial review.  5 U.S.C. § 706. 

                                                 
10 One might have thought that all of Treasury’s projections would assume that, absent 

the Third Amendment to the PSPAs, the Companies would reduce their investment portfolios at 
the contractually required rate of 10 percent per year.  But in fact Treasury’s July 2012 projec-
tions assume a 15 percent reduction.  See T3887.  Despite Treasury’s suggestion to the contrary, 
the June 2012 presentation now in the record does not say what rate of reduction was assumed. 
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Freddie Projections after June 2012.  In its motion, Fairholme observed that the record 

includes two series of financial projections from July and August 2012 for Fannie Mae for which 

no corresponding Freddie Mac projections were disclosed.  Motion 18.  In response, the Treasury 

Defendants reiterate their representation that they did not create any Freddie Mac projections af-

ter June 2012, Treas. Opp. 22, but the FHFA Defendants are conspicuously silent.  It hardly 

seems likely that Freddie’s conservator made no quantitative attempt to assess the Company’s 

prospects during the critical eight weeks before it decided that the outlook was so grim that de 

facto nationalization and receivership of the Company was the only available alternative.  To the 

extent that any such Freddie projections exist, FHFA must disclose them.  We note that this issue 

is particularly important because the last set of projections for Freddie currently in the record 

show that Freddie would still have between $102.6 and $137.1 billion of remaining Treasury 

funding available in 2023.  T3849-50. 

Factual Portions of Department of Justice Records.  Fairholme argued that Treasury’s 

record should have included the factual portions of a Department of Justice (“DOJ”) memo and 

other DOJ communications that Secretary Geithner admittedly relied upon when he approved the 

Net Worth Sweep.  Motion 18-19.  In their opposition, the Treasury Defendants make no attempt 

to explain why the factual contents of these communications are covered by the deliberative pro-

cess privilege, and for good reason: that privilege cannot be used as a basis for withholding pure-

ly factual information.  Loving v. Department of Def., 550 F.3d 32, 38 (D.C. Cir. 2008).11  

The Treasury Defendants instead rest their argument for withholding these documents in 

                                                 
11 See also Mead Data Cent., Inc. v. United States Dep’t of Air Force, 566 F.2d 242, 255 

n.28 (D.C. Cir. 1977) (factual portions of documents otherwise covered by deliberative process 
privilege must be disclosed); National Courier Ass’n v. Board of Governors, 516 F.2d 1229, 
1242 (D.C. Cir. 1975) (“Purely factual material is, after all, not deliberative, and the agency has 
no good reason to withhold it.”). 
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their entirety on the attorney-client privilege, contending that the record does not reveal enough 

about Treasury’s communications with DOJ to effect a subject matter waiver of the privilege.  

Treas. Opp. 23.  As an initial matter, Treasury’s claim that the record’s “recitation of the conclu-

sions reached by the Department of Justice apart from the specific legal advice sought does not 

constitute a waiver” raises grave doubts that these communications are fully covered by the at-

torney-client privilege.  Id.  If, as the Treasury Defendants intimate, DOJ was not giving legal 

advice when it told Treasury that the Net Worth Sweep was “fiscally prudent and in the best in-

terest of the United States,” T4332, then DOJ’s analysis of that issue is not covered by the privi-

lege and must be disclosed.  See Tax Analysts v. IRS, 117 F.3d 607, 619-20 (D.C. Cir. 1997). 

More fundamentally, the Treasury Defendants are wrong when they assert that the memo 

Secretary Geithner signed to approve the Net Worth Sweep does not “convey[ ] the particular 

issues on which legal advice was sought or the specific legal advice provided.”  Treas. Opp. 23.  

To the contrary, it is apparent that Treasury consulted DOJ “[b]ecause [the Third Amendment] 

relates to vested contract rights of the government,” T4332, thus implicating the rule that gov-

ernmental officials may not “modify existing contracts . . . or . . . waive contract rights vested in 

the government” absent “a compensatory benefit to the United States,” Dep’t of Airforce-

Sewage Util. Contracts, B-189395, 1978 WL 9944, at *2 (Comp. Gen. Apr. 27, 1978); see Union 

Nat’l Bank v. Weaver, 604 F.2d 543, 545 (7th Cir. 1979).  After examining the impact that the 

Net Worth Sweep would have on government receipts, “[t]he Justice Department approved 

Treasury’s request for authority to modify its dividend rights” because it “agreed that the pro-

posed modification is fiscally prudent and in the best interest of the United States.”  T4332.  In 

short, Treasury has already disclosed both the subject of its request for legal advice and the con-

tent of the advice it received.  It is difficult to imagine a clearer example of waiver. 
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Under Federal Rule of Evidence 502(a), when a litigant intentionally discloses privileged 

material, other documents concerning the same subject matter must also be disclosed if “in fair-

ness” they “ought . . . to be considered together.”  That is manifestly the case here.  By revealing 

that “[t]he Justice Department agreed that the proposed modification is fiscally prudent and in 

the best interest of the United States,” T4332, Treasury seeks to bolster its contention that the 

Net Worth Sweep “accomplished the goals of maintaining the solvency of the [Enterprises] 

while also protecting the interests of taxpayers,” Treas. Mot. 54.  Fairholme will be prejudiced if 

Treasury is allowed to rely on DOJ’s conclusion while withholding the facts and analysis on 

which that conclusion was based.12  At a minimum, the Court should examine in camera the DOJ 

memo and related documents to determine the bona fides of the Treasury Defendants’ claim of 

attorney-client privilege. 

Privilege Log.  The FHFA Defendants did not respond to Fairholme’s argument that it is 

entitled to a privilege log, and have thus forfeited any argument that they need not provide one.  

For their part, the Treasury Defendants object to Fairholme’s request for a privilege log on the 

ground that “[p]rivileged materials ‘are not a part of the administrative record.’ ”  Treas. Opp. 24 

(quoting Blue Ocean, 503 F. Supp. 2d at 372).  But the cases they cite say only that materials 

covered by the deliberative process privilege are not part of the record—a rule that arguably fol-

lows from the fact that an agency’s predecisional deliberations are not normally relevant in APA 

cases.  See National Ass’n of Drug Stores v. Department of Health & Human Servs., 631 F. 

                                                 
12 See United States Airline Pilots Ass’n v. Pension Benefit Guar. Corp., 274 F.R.D. 28, 

32 (D.D.C. 2011) (“[S]ubject-matter waiver is appropriate as a matter of fairness where ‘the 
privilege holder seeks to use the disclosed material for advantage in the litigation but to invoke 
the privilege to deny its adversary access to additional materials that could provide an important 
context for proper understanding of the privileged materials.’ ” (quoting 8 CHARLES A. WRIGHT 
ET AL., FED. PRACTICE & PROCEDURE § 2016.2 (3d ed., 2010 update))).   
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Supp. 2d 23, 27-28 (D.D.C. 2009); Blue Ocean, 503 F. Supp. 2d at 371.  Not surprisingly given 

the rationale employed in those decisions, this Court has never extended that rule to other privi-

leges.13 At an absolute minimum, Fairholme is entitled to privilege logs identifying materials De-

fendants withheld on grounds other than the deliberative process privilege. 

In any event, it is well within this Court’s discretion to order Defendants to also log mate-

rials withheld on the basis of the deliberative process privilege, and Fairholme submits that it 

would be appropriate to do so under the unusual circumstances presented here.  Neither set of 

Defendants disclosed a single document that was partially redacted on deliberative process 

grounds.  Given the conspicuous, and suspicious, paucity of nonpublic materials Defendants in-

cluded in their records, the only reasonable inference is that they made little or no effort to re-

lease redacted versions of materials partially covered by any claim of privilege.   

IV. FAIRHOLME IS ENTITLED TO TAKE LIMITED DISCOVERY 
INTO THE COMPLETENESS OF DEFENDANTS’ 
ADMINISTRATIVE RECORD SUBMISSIONS 

The standard for allowing an APA plaintiff to take discovery into the completeness of the 

administrative record is well-settled: when the plaintiff is able to make “a significant showing—

variously described as a ‘strong,’ ‘substantial,’ or ‘prima facie’ showing—that it will find mate-

rial in the agency’s possession indicative of . . . an incomplete record.”  Amfac Resorts, 143 F. 

Supp. 2d at 12 (citation omitted).14  Defendants rely on decisions in which this Court has said 

                                                 
13 Tellingly, the Treasury Defendants’ current position goes well beyond the position tak-

en by the DOJ in prior litigation.  See Memo from Ronald J. Tenpas, Assistant Attorney General, 
Guidance to Federal Agencies on Compiling the Administrative Record (Dec. 23, 2008) (at-
tached as Exhibit 2) (“The Department of Justice has defended in litigation the legal position that 
deliberative documents are not generally required in an administrative record, and thus has also 
defended the position that in such circumstances no privilege log reflecting such documents 
would need to be prepared.” (emphasis added)).   

14 See also Air Transp. Ass’n v. National Mediation Bd., No. 10-0804, 2010 WL 
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that discovery into an agency’s decisionmaking process “is normally unavailable in an APA 

case, ‘except when there has been a strong showing of bad faith or improper behavior or when 

the record is so bare that it prevents effective judicial review.’ ”  Friends of the Earth v. Depart-

ment of the Interior, 236 F.R.D. 39, 42 (D.D.C. 2006) (quoting Commercial Drapery Contrac-

tors v. United States, 133 F.3d 1, 7 (D.C. Cir. 1998)); see Treas. Opp. 24-25; FHFA Opp. 33.  

Yet Fairholme has been careful not to seek discovery into Defendants’ decisionmaking process.  

Rather, Fairholme seeks discovery into the completeness of the record—limited discovery to 

which a more permissive legal standard applies. 

A. FHFA’s Representation that Its Document Compilation Is Complete 
Contradicts Its Own Prior Statements and Is Implausible on Its Face. 

The FHFA Defendants represent for the first time that “no documents considered by 

FHFA in connection with the decision to execute the Third Amendment were excluded” from the 

documents in its “compilation.”  FHFA Opp. 29.  That representation is difficult to square with 

their prior concession that they “have not . . . created or maintained an administrative record re-

lating to the execution of the Third Amendment.”  Notice of Filing Document Compilation by 

[FHFA Defendants] Regarding Third Amendment to Senior Preferred Stock Purchase Agree-

ments (Doc. 24) (filed Dec. 17, 2013) at 2.  See also FHFA Opp. 28.  The FHFA Defendants 

make no attempt to reconcile their claim that they have already submitted a complete administra-

tive record with their original statement that they did not create or maintain such an administra-

                                                                                                                                                             
8917910, at *2 (D.D.C. June 4, 2010); Int’l Longshoremen’s Ass’n v. National Mediation Bd., 
No. 04-824, 2006 WL 197461, at *3 n.1 (D.D.C. Jan. 25, 2006) ; see also, e.g., National Res. 
Def. Council v. Train, 519 F.2d 287, 291 (D.C. Cir. 1975); National Wilderness Inst. v. United 
States Army Corps of Eng’rs, No. 01-0273, 2002 WL 34724414, at *4-5 (D.D.C. Oct. 9, 2002) ; 
Greenpeace, U.S.A. v. Mosbacher, No. 88-2158, 1989 WL 15854, at *1 (D.D.C. Feb. 15, 1989).  
Cf. Ad Hoc Metals Coal. v. Whitman, 227 F. Supp. 2d 134, 140 n.5 (D.D.C. 2002) (“Contrary to 
defendants’ contention, a showing of bad faith or improper behavior is not required for a court to 
supplement the record.”). 
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tive record.  The FHFA Defendants’ self-contradictory position underscores Fairholme’s need 

for discovery and is more than enough to defeat “the presumption of administrative regularity” 

on which it relies.  Pacific Shores, 448 F. Supp. 2d at 6; see Fund for Animals v. Williams, 245 F. 

Supp. 2d 49, 57 (D.D.C. 2003) (“The ‘presumption of administrative regularity’ is just that—a 

presumption—and may be overcome.”).15 

Moreover, the FHFA Defendants’ representation that their document compilation consti-

tutes a complete administrative record is implausible on its face.  It simply cannot be that FHFA 

agreed to a de facto nationalization of the two most significant companies it regulates and was 

purportedly “conserving” without a document or email memorializing its decision.  Nor is it to 

be believed that the agency chose to take such a momentous step after referencing a total of 43 

pages of nonpublic materials, none of which record FHFA’s independent assessment of the 

Companies’ financial prospects or how the Net Worth Sweep was expected to affect government 

revenue.  Also implausible is FHFA’s apparent contention that it made no effort to verify state-

ments in the Companies’ SEC filings suggesting that they were unlikely to earn enough to pay 

the government dividends under the prior arrangement.16  And while Defendants are no doubt 

correct that their failure to consider factors that had a major impact on the Companies’ financial 

health, such as the likely (if not certain) reversal of prior writedowns of deferred tax assets and 

the release of loan loss reserves, could provide a basis for holding their decision arbitrary and 
                                                 

15 We note that the FHFA Defendants do not disavow their argument, made in prior liti-
gation and discussed in Fairholme’s motion, see Motion 21, that “[d]iscovery is especially ap-
propriate . . . where FHFA did not compile a formal administrative record in real time because it 
did not believe it was required to utilize APA procedures.”  FHFA Consent to Request for Man-
agement Conference, California v. FHFA, No. 10-3084, at 7 (N.D. Cal. Oct. 28, 2011) (Doc. 
139).  Indeed, the FHFA Defendants do not respond to this point at all. 

16 See FHFA Office of Inspector General, FHFA’s Certifications for the Preferred Stock 
Purchase Agreements 10 (Aug. 23, 2012), http://fhfaoig.gov/Content/Files/EVL-2012-006_3.pdf 
(observing that “FHFA’s review of the Enterprises’ SEC filings is a fairly extensive process”). 
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capricious, FHFA Opp. 34-35; Treas. Opp. 27, it is incredible that either agency simply “forgot” 

about this predictable source of hundreds of billions of dollars in net worth when it decided to 

impose the Net Worth Sweep.  The conspicuous absence of these and other “fundamental” mate-

rials puts this case on all fours with Dopico v. Goldschmidt, in which the Second Circuit held 

that the district court abused its discretion by declining to order discovery into the completeness 

of the record.  687 F.2d 644, 654 (2d Cir. 1982). 

Notably, the FHFA Defendants do not respond to Fairholme’s argument that the declara-

tion by Mario Ugoletti contains numerous factual statements that are unsupported by any other 

document in the record.  Under the circumstances, Fairholme should be accorded an opportunity 

to take discovery, including a deposition, into the bases for Mr. Ugoletti’s declaration.  See Mo-

tion 24.  More fundamentally, the FHFA Defendants’ reliance on Mr. Ugoletti’s declaration and 

other materials that FHFA could not have considered in August 2012 provides yet another reason 

to doubt their late representation that the Court has before it “all documents and materials that 

the agency directly or indirectly considered and nothing more nor less.”  WildEarth Guardians v. 

Salazar, 670 F. Supp. 2d 1, 4 (D.D.C. 2009) (internal quotation marks and alterations omitted). 

Rather than attempting to account for the numerous gaps and irregularities discussed 

above, the FHFA Defendants criticize Fairholme for not describing the improperly withheld 

documents with sufficient specificity.  FHFA Opp. 30-31, 33-34.  This argument borders on the 

perverse.  FHFA’s all but total withholding of nonpublic materials makes it impossible for Fair-

holme to identify specific documents, other than the conspicuously missing documents reflecting 

FHFA’s final approval of the Net Worth Sweep.  See Amfac Resorts, 143 F. Supp. 2d at 12 (rec-

ognizing that when an agency negligently or intentionally withholds materials from the adminis-

trative record “the only way a non-agency party can demonstrate to a court the need for extra-

Case 1:13-cv-01053-RCL   Document 36   Filed 03/13/14   Page 24 of 29

todd Sullivan


todd Sullivan
FHFA lawyers keep making one huge mistake after another in presenting “facts” not in the record and 
opening themselves up for discovery  

todd Sullivan

todd Sullivan



   

21 
 

record judicial review is to first obtain discovery from the agency”).  And the FHFA Defendants 

are simply wrong when they argue that an APA plaintiff must identify a specific document that is 

missing before obtaining discovery into the completeness of the record; all that is required is a 

“significant showing” that there is “reason to believe that discovery will uncover evidence rele-

vant to the Court’s decision to look beyond the record” submitted by Defendants.  Id.; see 

Greenpeace, 1989 WL 15854, at *1; Exxon Corp. v. Department of Energy, 91 F.R.D. 26, 34 

(N.D. Tex. 1981); Tenneco v. Department of Energy, 475 F. Supp. 299, 318 (D. Del. 1979). 

B. Treasury’s Arguments Suggest that It Applied the Wrong Legal 
Standard when Compiling Its Administrative Record. 

 
The Treasury Defendants’ opposition betrays a fundamental misunderstanding of the 

scope of their duty to disclose the “whole record” for judicial review.  5 U.S.C. § 706.  At one 

point, the Treasury Defendants suggest that they withheld the analyses, models, and data on 

which their financial projections were based because they do not consider those materials to be 

among the “most critical” documents that Treasury considered.  Treas. Opp. 19.  Elsewhere, they 

suggest that they need not disclose those documents because they are “internal proprietary 

Treasury material” the results of which are “reflected in the administrative record in Treasury’s 

financial presentations.”  Treas. Opp. 26.  But as previously discussed, a complete administrative 

record includes all of the documents an agency considered, not just those the agency deems to be 

“most critical.”  There is no “internal proprietary material” exception to that rule.  It is apparent 

that the Treasury Defendants compiled their administrative record using the wrong legal stand-

ard, and that they have information that they plainly should have disclosed but withheld.  Chief 

among the materials that should have been disclosed are the missing analyses, models, and data 

discussed at length above.  Treasury’s withholding of such plainly pertinent materials suggests 

the troubling prospect that Treasury improperly “skew[ed] the record in its favor by excluding 
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pertinent but unfavorable information.”  Fund for Animals v. Williams, 391 F. Supp. 2d 191, 197 

(D.D.C. 2005).  Treasury’s refusal to disclose materials that would allow Fairholme to probe the 

basic assumptions underlying the financial projections on which it allegedly based the Net Worth 

Sweep appears to reflect an ad hoc, results-driven approach to compiling the record that makes 

discovery particularly appropriate.  Indeed, Treasury included in its record many hundreds of 

pages of public SEC filings to which final decisionmakers no doubt gave less attention than to 

the analyses, models, and data it withheld from the record.   

Finally, Treasury’s administrative record included an April 2012 Moody’s analysis of the 

Companies’ financial prospects but excluded a Grant Thornton analysis prepared at around the 

same time and on which Treasury’s subsequent projections heavily rely.  The Treasury Defend-

ants’ only answer is to say that the difference between the documents is “obvious” and to charac-

terize the Grant Thornton analysis as “internal proprietary Treasury material.”  Treas. Opp. 26.  

The “obvious” difference in these documents escapes us.  Indeed, the only thing that is “obvi-

ous” is that the Defendants indirectly, at least, relied on the Grant Thornton materials when they 

decided to impose the Net Worth Sweep.  See T3786 (“[T]he . . . Grant Thornton analysis [was] 

used to generate the forecast estimates on the subsequent pages.”).  With Treasury having im-

properly withheld so many documents that are readily identifiable, there are very likely addition-

al documents that it should have disclosed.  Under these circumstances, limited discovery into 

the completeness of the Treasury record is appropriate. 

V. FAIRHOLME IS ENTITLED TO DISCOVERY IN ORDER TO RESPOND 
TO DEFENDANTS’ CONVERTED MOTION FOR SUMMARY 
JUDGMENT ON THE BREACH OF FIDUCIARY DUTY CLAIM 

Fairholme has demonstrated that in moving to dismiss its breach of fiduciary duty claim 

for failure to state a claim, the FHFA Defendants responded to Fairholme’s well-pled factual al-

legations by disputing them on the merits and by mounting a substantive defense of their deci-
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sion to implement the Net Worth Sweep.  Motion 29-30.  The FHFA Defendants thus converted 

their motion into one for summary judgment, id. 28-29, entitling Fairholme to discovery in order 

to respond to the FHFA Defendants’ motion, id. 30-33. 

The FHFA Defendants argue that their motion to dismiss the fiduciary duty claim should 

not be so converted because it relies on matters either cited or incorporated by reference in the 

Complaint or as to which the Court may take judicial notice.  FHFA Opp. 15-17.  But as we have 

already discussed, the FHFA Defendants’ request for judicial notice of the truth of “facts” relat-

ing to the need for and purposes underlying the Net Worth Sweep – “facts” that are actually hot-

ly contested by Fairholme – is inappropriate and must be rejected. 

The FHFA Defendants further argue that, in any event, the Court should not reach this is-

sue because Fairholme’s fiduciary duty claim is barred by HERA’s bar on actions seeking to re-

strain the actions of a conservator and by HERA’s bar on actions by shareholders.  See FHFA 

Opp. 25.  For reasons already discussed, however, these supposedly threshold legal defenses lack 

merit, are (at least in the case of the former) inextricably intertwined with disputed questions of 

fact, and present no impediment to the limited relief Fairholme seeks through this Motion. 

The FHFA Defendants therefore fall back on one final argument:  the Court may simply 

ignore the matters that are outside the pleadings rather than convert their motion into one for 

summary judgment.  FHFA Opp. 24-25.17  That is, of course, an option for the Court.  But given 

that this would leave Defendants with, at most, only their meritless “threshold” jurisdictional ar-

                                                 
17 The FHFA Defendants suggest that only one paragraph of their motion would need to 

be excluded from the Court’s consideration.  FHFA Opp. 25.  They ignore, however, that that 
paragraph is supported by cross-references to other pages of the FHFA Defendants’ brief, see 
FHFA Mot. 56 (cross-referencing FHFA Mot. 23-25), which themselves refer to numerous extra-
pleading materials.  More fundamentally, the FHFA Defendants ignore that, regardless of their 
length, the passages at issue go the heart of their substantive defense of the Net Worth Sweep. 

Case 1:13-cv-01053-RCL   Document 36   Filed 03/13/14   Page 27 of 29



   

24 
 

guments as a defense to the breach of fiduciary duty claim (arguments that themselves depend at 

least in part on disputed questions of fact), it is difficult to imagine a scenario in which Fair-

holme would not ultimately be entitled to the discovery it is now seeking.  In any event, for the 

reasons previously discussed, because Defendants have chosen to file, and to maintain, omnibus 

dispositive motions, the most efficient course is for the Court to allow the limited discovery that 

is necessary to address the disputed factual issues raised by those motions, especially since Fair-

holme would still be entitled to discovery into the completeness of Defendants’ record submis-

sions.  Tellingly, that is the course the Court of Federal Claims (“CFC”) recently took in allow-

ing Fairholme to proceed with discovery against Defendants under very similar circumstances. 

VI. THERE IS SUBSTANTIAL OVERLAP BETWEEN THE DISCOVERY 
ALLOWED IN FAIRHOLME’S COURT OF FEDERAL CLAIMS 
ACTION AND THE LIMITED DISCOVERY SOUGHT HERE 

Defendants acknowledge the CFC’s recent order (“CFC Order”) allowing discovery in 

Fairholme’s pending action in that court, but they argue that that order and such discovery are 

irrelevant to the issues raised in Fairholme’s Motion in this Court.  See FHFA Opp. 35-36; Treas. 

Opp. 16 n. 6.  To be sure, Fairholme has raised different substantive challenges (e.g., takings and 

illegal exaction claims) to the Net Worth Sweep in the CFC action than they do in this Court.  It 

is also true that the Government has raised a different set of jurisdictional and merits arguments 

in the CFC action.  But the disputed factual issues that were raised by the Government’s disposi-

tive motion in the CFC action are closely similar to disputed issues implicated by Defendants’ 

dispositive motions in this case.  In short, contrary to Defendants’ assertions, there is substantial 

overlap between the discovery allowed by the CFC and the discovery Plaintiffs seek here. 

For example, one of the issues as to which the CFC authorized discovery is “whether the 

FHFA acted at the direct behest of the Treasury.”  Id.  There can be no question that FHFA’s 

purposes in entering into the Net Worth Sweep, and whether FHFA acted at the behest and for 
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the benefit of Treasury, are also directly implicated by Defendants’ dispositive motions with re-

spect to, at a minimum, Fairholme’s breach of fiduciary duty and APA claims.18   

Likewise, the CFC concluded that “discovery would reveal information relevant to re-

solving the factual dispute between plaintiffs and defendant regarding each party’s assessment of 

future profitability,” id. at 3, and it ordered discovery into “the disputed factual issues about Fan-

nie and Freddie’s solvency and the reasonableness of expectations about their future profitabil-

ity” and “why the government allowed the preexisting capital structure and stockholders to re-

main in place.”  Id. at 4.  In this case Defendants’ dispositive motions also seek to justify imposi-

tion of the Net Worth Sweep largely on the basis of their contemporaneous expectations regard-

ing Fannie and Freddie’s future performance and profitability, and thus on the basis of one of the 

subjects as to which the CFC explicitly authorized discovery. 

CONCLUSION 

For the foregoing reasons, Fairholme respectfully requests that the Motion be granted. 

Date: March 13, 2014    Respectfully submitted,  

 
 

/s/ Charles J. Cooper 
Charles J. Cooper (Bar No. 248070) 
ccooper@cooperkirk.com  
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David H. Thompson (Bar No. 450503)  
Peter A. Patterson (Bar No. 998668) 
COOPER & KIRK, PLLC 
1523 New Hampshire Avenue, N.W. 
Washington, D.C. 20036 
(202) 220-9600 
(202) 220-9601 (fax) 

 
                                                 

18 See, e.g., Motion 31 (requested “discovery is likely to disclose information highly rele-
vant to the disputed question of why the FHFA entered into the Third Amendment, and whether 
it acted independently, or at the direction of Treasury, in agreeing to the Net Worth Sweep”). 
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